Hu the Supreme Court of the United States 


OcToBER TERM, 1887. 


Joun F. HARTRANFT, COLLECTOR OF ) 
customs for the district of Phila:lel- 
phia, plaintiff in error, 

vs, 

JosEPH B. SHEPPARD, JAMES M. 
Arrison, and A. Maxwell Sheppard, 
lately trading as Sheppard, Arrison 
& Sheppard. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA, 


BRIEF FOR PLAINTIFF IN ERROR. 
STATEMENT OF THE CASE, 


In October, 1883, the plaintiffs below imported mto the 
United States 108 quilts ; 97 of them composed of eider 
down and cotton, and 11 of eider down and silk. In all 
of them eider down was the component material of chief 
value. The defendant, who was collector of the port of 
Philadelphia, assessed, and the importers paid under pro- 
test, duty on the quilts composed of cotton and eider down 
at the rate of 35 per centum ad valorem, and on those 
composed of silk and eider down, 50 per centum ad va- 
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lorem. ‘The importers claimed all the goods were only 
liable to a duty of 20 per centum ad valorem as a manu- 
factured article not enumerated or provided for. Appeal 
was duly taken to the Secretary of the Treasury, and the 
decision of the collector sustained, The question is raised 
by a special verdict, and judgment entered thereon in 


favor of the plaintiffs below. 
SPECIAL VERDICT, 


And afterwards, to wit, on the day and year last 
aforesaid, the jurors aforesaid, upon their oaths or 
affirmations aforesaid, respectfully do say that they 
find specially as tollows, to wit: 

1. That in the vear 1885 the plaintiffs were mer- 
chants in the city of Philadelphia and the defendant 
was colleetor of customs for the distriet of Pbhiladel- 
wha. 

2. In October, 1883, plaintiffs imported into the 
United States, from Liverpool, one hundred and eight 
quilts. 

3. Ninety-seven of these quilts were each com- 
posed of and manufactured from two materials, viz., 
cotton and eider down, and in each the eider down 
was the component material of chief value. The 
ninety-seven quilts were together valued at seven 
hundred and eighty-eight dollars, and the collector 
imposed a duty of thirty-five per cent. ad valorem 
on them as manufactures of cotton. 

t. The remaining eleven of said quilts were each 
composed of and manufactured from two materials, 
VIZ.. silk ana elder down, and In each the elder down 
was the component material of chief value. The 
eleven quilts were together valued at one hundred 
and fitty-five dollars and fifty cents and the collector 
imposed a duty of fifty per cent. ad valorem on them 
as manufactures of silk. 


5. The importers, on November 1, 1883, paid to 
the collector the duty imposed by him, and duly pro- 
tested and appealed on the ground that the goads 
were liable only to a duty of twenty per cent. ad 
valorem as a manufactured article not enumerated or 
provided for. The Secretary of the Treasury de- 
cided the appeal against the plaintiffs, and this suit 
was duly brought to recover the amount of duty 
alleged by plaintiffs to have been illegally exacted. 

6. The amount of duty on said one hundred and 
eight quilts at the rate of twenty per cent. ad valo- 
rem is the sum of one hundred and eighty-eight dol- 
lars and sixty cents. The amount of duty thereon 
exacted by the defendant and paid by plaintiffs under 
protest is the sum of three hundred and fifty-three 
dollars and thirty cents. The amount exacted by de- 
fendant over and above the amount claimed to be due 
by the plaintiff is the sun of one hundred and sixty- 
four dollars seventy cents. 

7. And the said jurors say that they are ignorant 
in point of law ot which side they ought upon the 
facts to find the issue, but that if the court should be 
of opinion that the plaintiffs are entitled to recover the 
money paid as duty on the said one hundred and 
eight quilts over and above the amount claimed to be 
due by said plaintiffs then they find for said plaintifts 
in the sum of one hundred and sixty-four dollars 
seventy cents, with interest thereon from November 
1, 1883, but if the court should be of opinion that 
the plaintiffs are not entitled to recover upon the facts 
and law, then they find for the defendant. 


SPECIFICATION OF ERROR, 


The court erred in entering judgment on the speeial 
verdict in favor of the plaintiffs and against the defend- 
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BRIEF OF ARGUMENT. 


The collector assessed the duties on the quilts composed iii 
of cotton and eider down under the following clause in 
Schedule I of ‘the aet of the 3d of March, 1883 (22 U. 
S. Stats., 506): 


Cotton cords, braids, gimps, galloons, webbing, 
goring, suspenders, braces, and all manufactures of 
cotton, not specially enumerated or provided for in 
this act, and corsets, of whatever material composed, 
thirty-five per centum ad valorem. 

Those composed of silk and eider down were assessed 


) 


under the following clause in Schedule L of the same act 
(22 U.S. Stats., 510): 

All goods, wares, and merchandise, not specially 
enumerated or provided for in this act, made of silk, 
or of which silk is the component material of chief 
value, fifty per centum ad valorem. 


The plaintiffs claimed the goods should have been as- 


sessed under section 2513. enacted under section 6 of the 
same act (22 U.S. Stats., 525), which provides : 


There shall be levied, collected and paid on the 
importation of all raw or unmaunufactured articles not 
herein enumerated or provided for, a duty of ten per 
centum ad valorem; and all articles manufactured, 
in whole or in part, not herein enumerated or pro- 
vided for, a duty of twenty per centum ad valorem. 

The last clause of section 2499, Revised Statutes, pro- 


vided : 


On all articles manufactured from two or more 
materials, the duty shall be assessed at the highest 
rates at which any of its component parts may be 
chargeable. 


tose 


This provision of section 2499, Revised Statutes, is thus 
modified by the act of the 3d of March, 1883(22 U.S. 
Stat., 491): 


And on all articles manufactured from two or more 
materials, the duty shall be assessed at the highest 
rates at which the component material of chief value 
may be chargeable. If two or more rates of duty 
should be applicable to any imported article, it shall 
be classified for duty under the highest of such rates : 
Provided, That non-enumerated articles similar in 
material and quality and texture and the use to which 
they may be applied to articles on the free-list, and 
in the manufacture of which no dutiable materials 
are used, shall be free. 


On appeal the Secretary of the Treasury sustained the 
assessment of the collector, on the ground stated in the 


following opinion : 


(6179.) 


COTTON AND DOWN AND SILK AND DOWN QUILTS— 


DUTY ON. 


PREASURY DEPARTMENT, February 18, 1884. 

Sir: This Department is in receipt of your letter, 
dated the 2d ultimo, transmitting the appeal (22247) 
of Messrs. Sheppard, Arrison & Sheppard from your 
decision assessing duty at the rate of 35 per cent. ad 
valorem, and 50 per cent. ad valorem, respectively, 
on certain cotton and down and silk and down quilts 
imported by them, per “ Lord Gough”, October 27, 
1883, and claimed in the protest to be dutiable as 
manufactures not otherwise enumerated, at the rate 
of 20 per cent. ad valorem. 

Quilts are not specially enumerated in the tariff, 
and as down, which constitutes the material of chief 
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article which he- 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1==7. 


No. 910. 


STATE OF MISSOURI EX REL: JOHN R. WALKER, 
PLAINTIFF IN ERROR, 


JOHN WALKER, STATE AUDITOR. 


IN ERROR TO “PREME COURT ’ THE STATE OF 
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UNITED STATES. 


THE STATE OF MISSOURIL, atv THE RELATION OF JOHN R. WALKER, 
PLAINTIFF IN ERROR, 


VS. 


JOHN WALKER, Strate Avpiror. 


WRIT OF ERROR TO THE SUPREME COURT OF 
MISSOURL 


On November 16th, 1885, the relator filed in the Supreme 
Court of Missouri his application for a writ of mandamus, which 


application is as follows, viz : 


(2) 

IN THE SUPREME COURT OF MISSOURI, OCTOBER TERM, 15Sb. 

THE STATE OF MISSOURI, at the relation of John RK. Walker, 
VS. 
JOHN WALKER, State Auditor. 

Your relator, John R. Walker, states that heretofore, to-wit: 
on the 28th day of November, 1554, under and by virtue of an act 
of the General Assembly of this State, approved March 19th, 
ISS1, and entitled “‘An act to secure the adjustment and settlement 
of claims of the State of Missouri against the United States, for 
enrolling, equipping and subsisting the militia forces thereof in 
suppressing the rebellion, and also claims of this State for five 
per cent. upon Government lands disposed of by the United States 
which have not heretofore been adjusted,” he, your relator, was 
employed by the board of Fund Commissioners of this State, said 
board consisting of Thos. T. Crittenden, John Walker and Daniel 
H. MelIntyre, as agent on behalf of the State of Missouri, to 
prosecute to final settlement before Congress and the proper 
departments at Washington, the claims of the said State against 
the Government of the United States for the reimbursement of 
all sums of money which may be due or owing to this State 
on account of expenditures made or liabilities incurred by said 
State in enrolling, equipping, subsisting and paying the militia 
forces of this State in the suppression of the Rebellion, and 
all other claims of this State against the United States growing 
out of the late war, and which have not been reimbursed to the 
State, as well as those claims audited by the commission created 
by the act of the Legislature of this State, dated March 1%, 
IS74, also the claims of ‘he State under the act admitting her 


into the Union by which the General Government agreed to 


(3) 
pay to the State five’ per cent. of the net proceeds of the sales 
of lands lying within the limits of said State, and which have 
been disposed of by the General Government subsequent to 
the admission of the said State of Missouri into the Union, and 
on which the said five per cent. has not heretofore been paid 
to the State. 

Your relator states that said contract was in writing under 
seal and duly executed on behalf of ‘the State of Missouri by 
said Board of Fund Commissioners and by your relator in his 
own behalf, a duly certified copy of which is hereto attached, 


marked ** Exhibit A.”’ 


Your relator further states that by the terms of said contract, 
it was provided and agreed by and between the parties thereto 
that the relator herein should be paid and receive as_ full 
compensation for and in consideration of his services, in and 
about his said employment, a commission of five per cent. on 
the amount collected by him on those claims which were for 
money already paid out by the State, and a commission of 
fifteen per cent. on* the amount collected on any other class of 
said claims named in the first section of said act of March 19, 
ISS1, the said relator contracting and agreeing on his part, in 
consideration of the compensation aforesaid, to proceed without 
delay to the prosecution of said claims, and to diligently 
aud faithfully prosecute the same to final settlement ahd col- 
lection, if practicable, and that he would faithfully demean himself 
in the prosecution of said claims and in the transaction of the 
husiness so entrusted to him, according to his said contract and 
the provisions of said act of March 19, 1881, and the tenor 


and effect of his tond provided for by section 2 of said act and 


ee 


seg 


(4) 
of even date with said contract. Your relator states that before 
entering upon the discharge of his duties under = said 
contract, he did, as required by said section 2 of said act of 
March 19, ISSI, enter into a bond to the State of Missouri in 
the sum of twenty thousand dollars, conditioned that he 
would faithfully prosecute the aforesaid claims to final settlement 
and collection, if practicable, and that he would faithfully 
demean himself in the prosecution of said claims and_ the 
transaction of the business entrusted to him; that said bond was 
duly approved by said Fund Commissioners, a duly certified 
copy of which said bond is hereto attached and marked “ Exhibit 
B,” and that thereafter your relator entered upon the discharge 
of the duties of his said employment and has continued therein 
ever since, and has incurred large expense and expended a great 
deal of time in and about the collection of said claims under his 
contract, anc has faithfully demeaned himself in the prosecution of 
the same and in the transaction of the business so _ entrusted 
to him. 

Your relator further states that under and by virtue of the 
provisions of an act of the General Assethbly of this State, 
approved March 28th, ISS5, entitled “An Act to provide for 
the payment of certain claims against this State for military 
service rendered during the late civil war, as shown by the pay 
rolls delivered to the General Government by the Stevenson 
Commission in January, 1867, and for the collection of any 
moneys thus expended, from the Government of the United States, 
and to appropriate money therefor,” one James P. Haynes, public 
administrator of Ray county, Missouri, having in charge the estate 
of one John King, deceased, who was in his lifetime a private 


soldier in the late civil war, and was a member of company C, 


(5) 
Fourth provisional regiment of enrolled Missouri militia, filed in the 
office of the Adjutant General of this State a certain claim for 
military services so rendered by the said deceased in said late civil 
war, and your relator further states that said claim was duly 
verified as required by said act of March 28th, 1885, and that the 
same was thereafter, on the 5th day of November, 1885, duly 
allowed in the sum of $466.59, by J. C. Jamison, the Adjutant 
General of Missouri, and was endorsed and abstracted by said 
Adjutant General, as required by said last mentioned act of the 
General Assembly, and thereafter, and in accordance with the 
provisions of section 7%, of said act, said J. C. Jamison, as said 
Adjutant General, did deliver said allowed claim in duplicate to 
the Hon. John Walker, State Auditor of Missouri, and said Auditor 
did thereupon, on the 6th day of November, 1885, draw his warrant 
on the State Treasurer of said State in favor of the proper party 
for the amount of the allowance endorsed on said claim by the 
said Adjutant General, and your relator states that the said State 
Auditor did then endorse, under his hand and official seal, on both 
copies of said claim, the date of the issue of said warrant, and the 
amount thereof, and did file one copy of said claim in his office ; 
and your relator further states that under the provisions of said 
act of March 28th, 1885, it thereupon was and became the duty of 
said Auditor to deliver the other copy of said claim, so allowed and 
endorsed as aforesaid, to your relator, as the agent of the State, 
under his contract heretofore mentioned, for the collection of the 
claims of the State against the Government of the United States, 
to be proceeded with by your relator as is provided in said act. 
Your relator states that the said John Walker, State Auditor 


as aforesaid, although so requested by relator, hath wrongfully 
refused, and doth still so refuse, to deliver to relator as said agent 
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(f) 
of the State, a copy of said allowed and endorsed claim, and that 
he, your relator, is without other remedy in the premises. Where- 
fore, he, your relator, prays the issuance by this Honorable Court 
of its extraordinary writ of mandamus, commanding him, the said 
State Auditor, to deliver to relator said copy of said allowed and 
endorsed claim in the sum of 3466.58 in favor of said James P. 
Haynes, as public administrator of Kay county, Missouri, 
having in charge the estate of said John King, deceased, or that 
within such time as this court may direct, he show cause why he 
has not done so. 
DRAFFEN & WILLIAMS AND SMITH & KRAUTHOF?, 


Att rneys for Relator. 


The exhibits referred to in the foregoing petition are as 
follows : 

“EXHIBIT A.” 

This agreement, made and entered into by and_ between 
Thomas T. Crittenden, John Walker and Daniel H. MelIntyre, 
Fund Commissioners for and on behalf of the State of Missouri, 
parties of the first part, and John R. Walker, of Boonville, Cooper 
county, Missouri, party of the second part, Witnesseth: 

That the said Fund Commissioners have this day employed John 
R. Walker, the said party of the second part, under the act of the 
General Assembly of the State of Missouri, approved 
March “th, ISS1, as agent to prosecute to final settlement before 
Congress and the proper departments at Washington, the claims of 
the State of Missouri against the Government of the United States, 
for the reimbursement of all sums of money which may be due or 
owing to this State. on account of expenditures made or liabilities 


incurred by said State in enrolling, equipping, subsisting and 


(4) 
paying the militia forces of this State in the suppression of the 
rebellion, and all other claims of this State against the United 
States growing out of the late war, and which have not been 
reimbursed to the State, as well as those claims audited by the 
commission created by the act of the Legislature of this State, 
dated March 19th, 1874. 

Also, the claims of this State under the act admitting her 
into the Union, by which the General Government agreed to pay 
to the State five per cent. of the net proceeds of the sale of lands 
lying within the limits of said State, and which have been disposed 
of by the General Government subsequent to the admission of the 
State of Missouri into the Union, and on which the 
said five per cent. has not heretofore been paid to the State, and it 
is agreed by and between the said parties hereto, that the party of 
the second part shall receive as full compensation for his services 
to be paid on the sums collected, as provided in the fourth and 
fifth sections of said act of March 19th, ISS], and not otherwise, a 
commission on the amount colleeted by him of five per cent. on the 
amount collected, on those claims which are for money already 
paid out by this State, and in like manner a commission of fifteen 
per cent. on the amount collected on any other class of said claims 
named in the first section of the said act. And the said party of 
the second part agrees, for and in consideration of the compensation 
hereinbefore mentioned and set out, that he will proceed without 
delay to the prosecution of the said claims at his own expense, and 
diligently and faithfully prosecute the same to final settlement and 
collection, if practicable, and that he will faithfully demean himself 
in the prosecution of said claims and the transaction of the 


busines; hereby intrusted to him, according to the provisions of the 


— 


(S) 
said act of March 19th, ISSI, and the tenor and effect of his bond 
provided for in section two of said act of even date herewith. 

[n testimony whereof*° we have hereunto set our hands and 
seals at the City of Jefferson, in the State of Missouri, on this 
23th day of November, A. D., 1554. 

THOS. T. CRITTENDEN, [seat. | 
JOHN WALKER, [sEAL.| - 
D. H. McINTYRE, [seax.] | of Missouri. 


JOHN R. WALKER, [seat. | 


Fund Commissioners 


[, Jobn Walker, State Auditor of Missouri, do hereby 
certify that the above and foregoing is a true copy of the contract 
between the Fund Comrmissioners of Missouri and John R. Walker. 
of Boonville, said State. 

Done at office in the * City of Jefferson, this 14th day of 


November. 1SS5. 


[ SEAL. | JOHN WALKER, State Auditor. 


“EXHIBIT B.” 

Know all men by these presents, that we, John R. Walker, 
as principal, and James M. Nelson, William Speed Stephens, Lon 
V. Stephens, Nicholas Walz and Addison A. Walker, as securities, 
all of the county of Cooper and State of Missouri. are held and 
firmly bound unto the State of Missouri in the sum of twenty 
thousand ($20,000) dollars, for the payment of which we bind our- 
selves, our heirs, executors and administrators. 

The conditions Of the above bond is, that whereas. the said 
John R. Walker was, on the 28th day of November, A. D., 1884, 
appointed and employed as agent of the State of Missouri to 


prosecute to final settlement before Congress and the proper 


($)) 
departments at Washington, the claims of the State of Missouri 
against the Government of the United States, for reimbursement 
of all sums of money which may be owing or due to the State of 
Missouri on account of expenditures made or liabilities incurred 
by said State in enrolling and equipping, subsisting and paying 
the militia forces of said State of Missouri in the suppression of 
the rebellion, and all other claims of this State against the Govern 
ment of the United States growing out of the late war, and which 
have not been reimbursed to the State, as well as those claims 
audited by the Commission created by the act of the Legislature 
of this State, dated March 19th, 1874, and also the claims of the 
State under the act admitting her into the Union. by which the 
General Government agreed to pay to this State five per cent. of 
the net proceeds of the sale of lands lying within the limits of said 
State, and which has been disposed of by the General Government 
subsequent to the admission of the State of Missouri into the 
Union, and on which the five per cent. has not heretofore been 
paid to the State, by Thomas T. Crittenden, Governor, Daniel H. 
MeIntyre, Attorney-General, and John Walker, State Auditor of 
the State of Missouri, they being the Fund Commissioners of the 
State of Missouri, under and in pursuance of an act of the General 
Assembly of the State of Missouri, approved March 1th, 1551, 
and entitled An act to secure the adjustment and settlement of 
claims of the State of Missouri against the United States, for 
enrolling, equipping and subsisting the militia forces thereof in 
suppressing the rebellion. Also, claims of this State for five per . 
cent. upon Government lands disposed of by the United States, 
which have not heretofore been adjusted. 

Now, if the said John R. Walker, agent of the State of 


Missouri as aforesaid, shall faithfully prosecute said claims to final 


tiled his demurrer. 


(]0)) 
settlement and collection, if practicable, and shall faithfully de- 
mean himself in the prosecution of suid claims and the transaction 


of the business entrusted to him, then the above bond to be void. 


in in full foree and effect. 


otherwise to rem: 
Witness our hands and seals, this 25th day of November, 
[SS4. 
JOHN R. WALKER, [sea.. | 
JAMES M. NELSON, | seat. { 
W. SPEED STEPHENS, [serat. | 
LON V. STEPHENS, [seat. | 
NICHOLAS WALZ, [seat. | 
ADDISON A. WALKER, [seat. | 


JEFFERSON Crry, Mo., November 2S, 1ISS4. 
We hereby approve the above bond as made and signed. 
THOMAS T. CRITTENDEN, 
JOHN WALKER, 
D. H. McINTYRE, } of, Missouri, 


Fund Commissioners 


I. John Walker. State Auditor of Missouri, do hereby 
certify that the above and foregoing is a true copy of the 
bond of John KR. Walker. agent of the State of Missouri. for 
the collection of the claims of the State of Missouri against the 
Government of the United States, as the same appears on file in 
1) othee. 

Witness my hand and seal of office this I4th day of 
November, A. D.. ISS5. 

SEAL. | JOHN WALKER, State Auditor. 


RESPONDENTS RETURN. 
The issuance of the alternative writ was waived by the 
respondent, and on the 23d day of November, ISS»5. respondent 
as follows. to-wit : 


(11) 
‘In THE SupreME Court or THE STATE oF MISsovRI. } 
October Term. ISS5. \ 


THE STATE OF MISSOURI, av THe RELATION OF JOHN R. WALKER. 
Vs. 
JOHN WALKER, Strate Avprror. 


Now comes the respondent herein, and for return to the 
alternative writ of mandamus issued in this cause, and demurs to 
said writ. for the following reasons, to-wit: 

Ist. Because said writ does not state facts sufficient to 
constitute a cause of action. 

2d. Because the act of the General Assembly of this State, 
approved March 19th, ISSI, entitled “An act to secure the adjust- 
ment and settlement of claims of the State of Missouri against the 
United States for enrolling, equipping and subsisting the 
militia forces thereof in suppressing the rebellion, and also claims 
of this State for five per cent. upon the Government lands disposed 
of by the United States, which have not heretofore been adjusted,” 
under which relator herein was appointed agent, as set out in the 
alternative writ, was repealed by an act of the General Assembly of 
this State, approved March 2Sth, 1SS5, entitled “An act repealing an 
act entitled ‘An act to secure the adin«tment. and settlement of 
claims of the State of Missouri against the United 
States, for enrolling, equipping and subsisting the militia forces 
thereof in suppressing the rebellion; also, claims of this State for 
five per cent. upon Government land disposed of by the United 
States. which have not heretofore been adjusted, entitled of 
militia, approved March 19th, ISS1.’” 

3d. Because sections 47 and Y of an act of the Genera, 


Assemblv of this State. approved March 2Sth. 1SS5. set out in the 


(12) 
alternative writ and entitled “‘An act to provide for the payment of 
certain claims against this State for mulitary service rendered 
during the late civil war, as shown by the pay rolls delivered to 
the General Government by the Stevenson Commission in January, 
IS67, and for the collection of moneys thus expended, from the 
Government of the United States, and to appropriate money 
therefor,” are null, void and of no foree or effect and in conflict 
with and in violation of section 52 of article 4 of the constitution 
of the State of Missouri. 
A. M. HOUGH wirn B. G. BOONE, 


Attorney-General. 


JUDGMENT. 

On December 2Ist, 1580, the Supreme Court of Missouri 
rendered the following judgment in this cause: 

* Now at this day come again the parties aforesaid by their 
respective attorneys, and the court here now being sufficiently 
advised of and concerning the premises, do consider and adjudge 
that the first and third grounds of demurrer to the alternative 
writ of mandamus herein, be and the same are hereby overruled. 
It is further considered and adjudged that the second ground of 
demurrer to the alternative writ of mandamus herein be and the 
same is hereby sustained, and that the peremptory writ of man- 
damus prayed for be denied, and that the said respondent recover 
against the said relator his costs and charges herein expended and 
have thereof execution. (Opinion filed.) ” 

Which opinion was as follows: 

OPINION OF THE COURT. 


For the purpose of pleading, the petition, by consent, is 


(13) 
treated as an alternative writ of mandamus, and the respondent 
has filed a return thereto. The act of March 19, ISSI1, (Acts of 
ISS1, p. 163,) gave the Fund Commissioners authority to employ 
an agent to prosecute to final settlement before Congress and the 
departments, the claims of the State against the United States (1) 
for reimbursement of moneys due the State on account of 
expenditures and lability incurred in equipping, ete., the militia in. 
the late war; (2) all other claims audited by the Commission 
created by the act of March 1, 1874, and (3) claims of five per 
cent. of proceeds of sales of certain lands. The 
third section of the act directs designated State officers, on the 
order of the Governor, to deliver to the agent, accounts, pay rolls, 
vouchers, etc., and gives general directions as to what disposition 
the agent shall make of these documents. On the 2&th of 
November, 1884, the Fund Commissioners entered into a contract 
with the relator by which he was appointed the agent of the State 
for the purpose stated in the act. He gave bond, conditioned that 
he would faithfully prosecute the claims to final settlement, if 
practicable, and that he would faithfully demean himself in the 
business entrusted to him. By the terms of the contract he is 
required to prosecute the claims at his own expense. As compen - 
sation, he is allowed five per cent. on the amount collected on 
certain classes of the claims, and on the others he is to receive 
fifteen per centum of the amount collected. By the terms of the 
act he is to receive his commission from the officers of the United 
States, and they are required to pay the residue directly to the 
State officers. The relator entered upon the discharge of his 
duties and has continued to discharge the same ever since, and has 
incurred large expenses and expended much time in and about the 
collection of the claims, and it is conceded he has faithfully demeaned 
himself in the business intrusted to him. 


(14) 

The General Assembly, by the act of March 28, 1885, (Acts 
of 1885, p. 205,) repealed the entire act of 1881 without any 
saving clause. The relator has demanded of the State Auditor a 
certain voucher, which the latter declines to turn over to him 
because of the repealing act of 1880. The claim, or voucher, in 
question, is one allowed by the Adjutant-General since the passage 
of the repealing act. The question, therefore, is: Did the 
repealing act divest the relator of his mght to have and collect this 
voucher? His position is that the act impaired the obligation of 
his contract, and is, therefore, void. Contracts made between the 
State and an individual are as binding upon the State as if the 
State was an individual. It cannot impair the obligation of its 
own contract. As was said in State v. Hawthorne, ¥ Mo., 390, 
the Legislature can no more violate a contract made by themselves 
or under their authority than they can rescind or alter, or impair the 
obligation of one made between private individuals. This principle 
of law is well established State ex rel. Attorney-General vs. 
Miller et al., 66 Mo., 320; Stute ex rel. vs. Barker, 4 Kans., 379; 
Davis vs. Gray, 16 Wall. 205, 282. Or, as was said in Hall vs. 
Wisconsin, 108 U. S., 5, when a State descends from the plane of 
its sovereignty, and contracts with private persons, it is regarded, 
pro hac vice, as a private person itself, and is bound accordingly. 
As that case is much relied upon, it may be well enough to say 
that the Governor of that State, by authority of law, employed 
Hall, with others, to make a geological survey of the State. By 
another act, Hall was made principal of the commission. His 
contract continued to a fixed period, and he was to receive a 
specified compensation and his expenses, and the expenses of his 
department. Before the contract expired, the Legislature repealed 
the laws by virtue of which he was employed. He continued his 
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(15) 
work until the expiration of his contract period. In the suit, 
which was to recover for his services from the repeal of laws to the 
expiration of his contract, it was ruled that he was not a public 
officer, and that he was entitled to recover, notwithstanding the 


repeal of the laws. 


But do these principles of law control this case?’ By recur- 
ring to the act of 18Sl and the contract, it will be seen that the 
Fund Commissioners were authorized to appoint an agent. Relator 
was thus appointed as the agent of the State for designated 
purposes. His duties are, in a measure, defined by the act. His 
acts are to be done for and in the name of the State, and not in 
his own name. In short, he is, by the scope and purport of the 
act, made the agent of the State to transact for it certain business. 
In general, the principal has a right to determine or revoke the 
authority given to his agent at his own pleasure, for, since the 
authority is conferred by his mere will, and is to be executed for 
his own benefit and his ow’ purposes, the agent cannot insist upon 
acting when the principal has withdrawn his confidence, and no 
longer desires his aid. Story on Agency, (9 Ed.) sec. 468. There 
are exceptions to the rule, as where the power is yiven as a part of 
a security, or for a valuable consideration, but these exceptions can 
have no application in this case. Another exception is where the 
power or authority is coupled with an interest. Story on Agency, 


see. 477: Whart. on Agency, sec. 9. 


But the interest in such cases is an interest in the subject 
on which the power is to be exercised. An interest in that which 
is produced by the exercise of the power is not sufficient. The 
power must be engrafted on an interest in the property on which 


the power is to be exercised, and not an interest in the money 


(16) 
derived from the exercised of the power. Hunt v. Rausmanier’s 
Adm’r, 8 Wheat., 174: Barr v. Schroeder, 32 Cal., 600; Coffin v- 
Landis, 46 Pa. St.. 431: Blackstone v. Buttermore, 03 Pa. St. 
266. A power to collect money and receive property, and to sell 
and convey the property of the principal, the agent to have 


one-half of the net proceeds as compensation, is not a power 


coupled with an interest, and is revocable. Hartley's Appeal, 53 
Pa. St., 212. It may be that a mght has arisen in favor of the 
relator to be indemnified for his expenses and the like. United 


States v. Jarvis, Davies’s R., 274; Walker v. Denison, $6 Ill, 142. S 
But such matters cannot be settled in this contest, evep if the State 
could be sued. The eontract in Hall v. State of Wisconsin, supra, 
was essentially one of ordinary employment. Here, it is one of 
agency, pure and simple. If, as between individuals, the agency 
may be revoked, no reason is seen why the State may not do the 
same under like circumstances. No period of duration of the 
agency in question is fixed either by the statute or contract, and it. 
cannot be that the State has lost its power to recall its agent by 
reason of anything in the statute or contract. We conclude 
the State had the right to revoke this agency, and that it did so by 
the repealing act, which was passed with an emergency clause. 
There is nothing in the other act, passed on the same day, that 
militates against this conclusion. 

The demurrer is sustained, and final judgment will be entered 


thereon. All econeur. F. M. BLACK, J. 
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OCTOBER TERM, 1887. 


THE STATE OF MISSOURL. at THE RELATION OF JOHN R. WALKER. 


PLAINTIFF IN ERROR, 


JOHN WALKER. Strate Avnprror. Defendant in Error. 


Now~eomes-the—piamtrff-m error im the “above” Catisé, and 
moves and asks the court to advance the same on its docket ard to 
set it down for an early hearing, and said plaintiff assigns reasons 
as follows in support of this motion: 

1. That this proceeding is one.b¥ mandamus, instituted in 
the Supreme Court of Missouriagainst the defendant, John Walker, 
State Auditor of Missourt; in his official capacity, and in which the 
peremptory writ” was denied; that the term of office of 


said Anditor is for four years. from the second Monday in 


January. 1550; that the writ of error in the pending ease was re- 


(1S) 
turned.to the present term of this court, and unless this eanse-ts 
advanced, as asked, the term of office of the defendant in error, 
as said State Auditor, will expire before this cause can be-regularly 
reached on the docket. 

2. The case is one of public importance, involving the right 
of the State of Missouri to annul by an-act of its Legislature a 
contract made by said State with relator, by the terms of which, 
for an agreed compensation, the relator was employed to prosecute 
certain claims against the Government of the United States. 

WM. M. WILLIAMS, 
Attorney for Plaintiff in Error. 

[ conenr in asking that the above motion to advance the cause 

be sustained for the reasons assigned in the motion. 
B. G. BOONE, Att’y Gen. of Missouri, 


For Drrenpanr rm Error: 


STATEMENT. 

The Legislature of Missouri, by an act entitled “An acct to 
secure the adjustment of claims of the State of Missouri against 
the United States, for enrolling, equipping and subsisting the 
militia forees thereof in suppressing the rebellion, and also claims 
of this State for five per cent. upon Government lands, disposed of 
by the United States, which have not heretofore been adjusted.” 
approved March !U¥th, ISSTI, (Session acts of ISS], p. 163) authorized 
and empowered the Fund Commissioners of Missouri, consisting of 
the Governor, Attorney-General and State Auditor, if they should 
deem it expedient, to employ a competent agent to prosecute to 


final settlement, before Congress and the proper departments at 


a 


(19) 
Washington, the claims of the State of Missouri against the United 
States, “for reimbursement of all sums of money which may be 
due or owing to this State, on account of expenditures made or 
liabilities incurred by said State in enrolling, equipping, subsisting 
and paying the militia forces of this State, in the suppression of 
the rebellion, and all other claims of this State growing out of the 
late war, and which have not been reimbursed to the State, as well 
as those claims audited by the commission, created by the act of 
the Legislature of this State, dated March 19, 1874; also, the 
claims of this State under the act admitting her into the Union, by 
which the General Government agreed to pay to this State five per cent. 
of the net proceeds of the sale of lands lying within the limits of said 
State, and which have been disposed of by the General Government 
subsequent to the admission of the State of Missouri into the 
Union, and on which said five per cent. has not heretofore been 
paid to the State.”” The second. section of the act required the 
person thus employed to enter into bond with securities, conditioned 
that he would faithfully prosecute said claims to final settlement 
and collection, if practicable, and that he would faithfully demean 
himself in the prosecution of said claims and the transaction of 


the business entrusted to him. 


The fourth section provided that the agent employed under 
the authority of that act, should prosecute the claims at his own 
expense, and receive as full compensation for his services such 
commission on the amount collected by him as should be agreed 
by the said agent and the Fund Commissioners, not to exceed 
five per cent. on the amount collected on those claims, which are 
for money already paid out by the State, and not to exceed fifteen 


per cent. on the amount collected on any other class of said claims. 


i ate: 


(*7()) 
The fifth section provides that the proper officers of the 


Government of the United States shall pay direct to the said agent 


his commissions, upon ‘1e production by said agent of a duly 
certified COPpy of his contract with said Fund Commissioners, and 
that the amount due the State should be paid to the State Treasurer. 

While this act was in force, the Fund Commissioners, under 
the authority conferred upon them by its terms, made a contract 
upon behalf of the State with the relator, for the prosecution by 
him of the claims mentioned in said act. This contract obligated 
the relator, upon his part, to devote his time and attention to the 
eollection of said claims, and to prosecute the same at his own 
expense before Congress and the proper departments. He was 
further required to enter into a bond in the penal sum of twenty 
thousand dollars, conditioned for the faithful performance of the 
contract on his part. The State, through “the said Fund Commis- 
sioners, who acted under the authority of the above law, contracted 
with the relator. that in consideration of his devoting his time and 
attention to the collection of said claims, and of his 


hi 


is own expense, he should receive a 


agreement to 


prosecute the same at 
commission of five per cent. on the amount ecolleeted by him On 
those claims, which are for money already paid out bv the State, 
and fifteen per cent. on the amount collected Oh any other class of 
said claims. This contract was duly executed by the relator upon 
his part, and by the Fund Commissioners upon the part of the 
State. He entered upon the active performance of the duties 
enjoined upon him under the terms of his contract. and since the 
date thereof, has devoted the time and attention to said claims. 
required by its terms. 

By an act approved March 25th, 1SS5, (Liaaws of Mo., 1885, p. 


205.) the State Auditor Was required to deliver to the relator. ais such 


(21) 
agent, certain papers, to be used by him in the prosecution of said 
claims. 

The relator, by this proceeding, seeks to compel the Auditor 
to deliver to him one of the vouchers mentioned in said act of 
March 2Sth, 1885, and necessary to be used by him in the 
fulfillment of his contract. 

The defendant waived the issuing of an alternative writ, and 
demurred on several grounds, all of which were overruled, except the 
one founded on the repeal, by the subsequent act of 1885, of the act 
of the Legislature of Missouri, under which relator’s contract was 
made. On this last ground, alone, the demurrer was sustained, and 
the Federal question here presented, is, whether such repeal, under 
the constitution of the United States, can operate to affect relator’s 
contract. 

The Supreme Court of Missouri, it will be seen, placed its 
decision on the sole ground that the repealing act revoked relator’s 
agency and deprived him of the right to proceed under his contract 
to collect the claims authorized by it. This ruling is the error 


assigned by plaintiff in error. 


The Statutes of Missouri referred to supra and relating to this 
vase are as follows: 

Be it enacted by the General Assembly of the State of Mis- 
sour. as follows : 

Section |. The Fund Commissioners of this State, consisting 
of the Governor, Attorney-General and State Auditor, are hereby 


fully authorized and empowered, if they deem it expedient, to em- 


ne Ones CE ee Se ee ae 
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ploy a competent agent to prosecute to final settlement before Con. 
gress and the proper departments at Washington the claims of the 
State of Missouri against the Government of the United States for 
reimbursement of all sums of money which may be due or owing to 
this State on account of expenditures made or liabilities incurred by 
said State in enrolling, equipping, subsisting and paying the militia 
forces of this State in the suppression of the rebellion, and all other 
claims of this State against the United States growing out of the 
late war, and which have not been reimbursed to the State, as well 
as those claims audited by the commission created by the act of the 
Legislature of this State, dated March 19, 1574. Also, the claims 
of this State under the act admitting her into the Union, by which 

the General Government agreed to pay to this State five per cent. 
of the net proceeds of the sale of lands lying within the limits of 
said State, and which has been disposed of by the General Govern 
ment, subsequent to the admission of the State of Missouri into the 
Union, and on which the said five per cent. has not heretofore been 


paid to the State 


Sec. 2. The agent thus enhployed shall, before entering upon 
the discharge of his duties, be required to enter into bond to the 
State of Missouri, to be approved by the said Fund Commissioners, 
with not less than five solvent securities, and in a sum to be fixed 
by the officers approving the same, conditioned that he will faith 
fully proseente said claims to final settlement and collection, if prac 
ticable, and that he will faithfully demean himself in the prosecution 


of said claims and the transaction of the business entrusted to him. 


Sec. 3. With a view to the prompt and satisfactory settle 
ment of the claims of this State against the Government of the 


United States, and referred to in this act, the Adjutant-General, 
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(25) 
State Auditor and other officers of the State having in their posses. 
sion any papers, accounts, pay rolls, orders, receipts, vouchers cr 
other evidences of indebtedness necessary to the establishment of 
said claims, shall, upon the written order of the Governor, deliver to 
such agent all such papers, documents, pay-rolls, receipts, vouchers 
or other evidences of indebtedness, (or authenticated copies of the 
same, where such copies will answer), and take his receipt for the 
same; and in all cases wherein it is held by the Government of the 
United States to be necessary to the establishment of said claims, 
that such original papers, pay-rolls, vouchers, receipts or orders, ete., 
should be filed in the departments at Washington, it shall be the 
duty of the agent, and he is hereby authorized, to deliver the same 
to the proper authorities to be so filed, but before delivering the 
said original papers he shall withdraw from file all authenticated 
copies of the same heretofore filed by this State or the agents there 

of; and in all cases wherein copies shall not have been made of such 
original papers, etc., as it may be necessary to file as aforesaid, it 
shall be the duty of said agent to prepare, or cause to be prepared 
and properly authenticate, copies of the same, which copies so 
made, together with those heretofore made and by him withdrawn 
from file as herein above provided for, shall be returned by such 

agent to the proper State officers of this State, and the fact of the 
return of such copies shall be by said officers, respectively, certified 


to the Governor of this State. 


Sec. 4. The agent employed under authority of this act, shall 
prosecute said claims at his own expense, and shall receive as full 
compensation for his services such commission on the amount col 
lected by him as may be agreed on between said agent and the said 


Fund Commissioners. which commission shall not exceed five per 
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(24) 
cent. on the amount collected on those claims which are for money 


already paid out by this State, and shall not exceed fifteen per cent. 


on the amount collected on any other class of said claims. 


Sec. 9». On all sums collected by such agent under the pro 
visions of this act. the proper officers of the United States Govern. 
ment shall be authorized to pay to such agent the commission there 
on to which such agent may be entitled, under the agreement made 
as aforesaid with the said Fund Commissioners, on presentation by 
said agent of a duly certified copy of his said contract with the 
said Fund Commissioners, and the residue of said sum or sums shal] 


be paid by said officers to the Treasurer of this State. 


Sec. 6. All sums of money which shall be paid to the agent 
employed under the provisions of this act, and to the State Treas 
urer, as herein above provided for, shall be receipted for by them 
respectively, and such receipts shall be in such language and form 
as may be preseribed under the laws of the United States and the 
rules and regulations of the Treasury Department thereof, and 
copies of the Sale shal] be filed with the officer of the Government 
of the United States paying said t.oney, and also in the off.ce of 
the Anditor of this State. and such receipts shall he a full acquit 
tance and discharge for all moneys thus paid by the Government 


of the United States to this State. 


Sec. 4. When any payment is made by the United States 
Government to the Treasurer of this State. in accordance with the 
provisions of this act, he shall be responsible for the money so paid 
to him under his official bond the same as for the State revenue 
and other funds in his hands, and the amounts so received by him 
shall be charged against him on the books of the State Auditor. 


Approved March 19, 1881. (Laws ISS], p. 163.) 


(25) 
Be ait enacted by AD fgeneral Asse mbly of the State of 


Missouri, as follows: 


Sectio, |. Any person holding a claim against this State 
for military service rendered during the late civil war, which ¢laim 
appears upon the “record of unpaid claims,” on file in the office 
of the Adjutant General of the State, as well as on the pay-rolls 
of Missouri military organizations now on file m the Treasury 
Department of the United States, and which claim has not been 
paid by the State or audited by the State Military Commission, 
created under authority of the law of March 19, 1874, may, by 
compliance with the provisions of this act, and within the time 
herem limited, file the same in the office of the Adjutant-General 


of this State for examination and allowance. 


Sec. 2. Sneh claims shall be so filed within twelve months 
from the date of this act: and all sueh elaims not so filed within 


said period forever barred. 


SEC. ‘or the purpose of insuring the payment of the 
claims herein provided for to the proper claimant who rendered the 
service, or to his widow. executor or administrator. and to prevent 
fraud in the collection of said claims, such claims shall be prepared 
and made in dn pheate, in the usual form of pay account receipts, 
verified by the affidavit of the claimant, or if dead, by the affidavit 
of his widow, administrator or executor, and receipted by the party 
collecting the same under the provisions of this section; the war 
rant for such service shall be drawn and delivered by the State 
Auditor to the person rendering such service, or to his widow, 
administrator or executor, if he be dead, or if it be inconvenient 
for any such party to apply in person to the State Auditor for any 


such warrant. then it shall be lawful for any such person, his 
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(715) 
widow, administrator or executor, to authorize the Sheriff or Probate 
Judge of the county in which any such person resides, by proper 
power of attorney, to receive such warrant and collect the money 
thereon from the Treasurer and pay the said amounts so collected 
to the parties herein entitled to receive it: but no such power of 
attorney shall be made until after the passage of this act, and any 


such Sheriff or Probate Judge collecting any claims under this act 
shall receive, as his compensation for his services in collecting any 
such claim, any amount agreed upon by the party in interest: 
provided, the amount agreed upon shall, in no case, exceed five per 


cent. of the amount actually collected. 


Sec. 4. It shall be the duty of the Adjutant General to 
prepare and keep in his office an abstract of such claims as may 
be filed under the provisions of this act, which abstract shall show 
the name of the claimant, the company of which he was a member. 
as well as the regiment to which such company belonged, when 
attached to any regiment, the rank or title of the claimant in such 
organization, the dates of the beginning and termination of the 


period of service for which such claim 1 ade, the total amount 
claimed to be due on aceount thereof, ‘in » amount, if anvthing, 


tinallvy allowed thereon 


SEC. ©. [t shall be the duty of the Adjutant-General, upon 
the filme of any claim as hereinbefore provided for, and as soon as 
the claim shall have been properly entered on the abstract herein 
required to bo kept by him, to apply to the Third Auditor of the 
Treasury Department of the United States for a statement of the 
exact amount, if anything, shown by the pay-rolls on tile in said 
department to be due to said claimant. after deducting all proper 
payments and stoppages, appearing on said rolls or the records of 


said department. 


(2%) 

Sec. 6. Upon receiving, in any case, from the Treasury 
Department of the United States, the statement contemplated in 
the last preceding section, the Adjutant-Genereal, after satisfying 
himself from the records in his office that such claim has neither 
been paid by the State or allowed by the commission mentioned 
in the first section of this act, shall endorse on the duplicate copies 
of such claim, and under his hand and the seal of his office. his 
allowance of so much thereof as may have been certified by the 
treasury Officials to be due, and properly note the date and amount 
of such allowance on the abstract of such claims hereinbefore pro- 
vided for; and in case it shall be found that nothing is due on any 
any claim so filed, such fact shall be properly endorsed thereon. 


and also noted on said abstract. 


Sec. 4. It shall be the duty of the Adjutant-General, after 
allowing, endorsing and abstracting any claim as hereinbefore pro- 
vided for. to deliver the same, in duplicate, to the state auditor, 
who shall thereupon draw his warrant on the state treasurer in favor 
of the party entitled. thereto for the amount of the allowance en 
dorsed on said claim: and after endorsing, under his hand and office 
ial seal. the date of the issue of his said warrant, and the amount 
for which issued in each case, on both copies of said claim, he shall 
file one copy thereof in his office and deliver the other to the agent 
for the collection of the claims of the state against the government 
of the United States, who shall duly receipt for the same. 

Sec. S. It shall be the duty of the said agent of the state to 
prepare, presebt and prosecute to settlement. the demands of the 
state for reimbursement by the government of the United States, of 
such sums of money as may be paid out under the provisions of this 
act: and as full compensation for such services, said agent shall 


receive the amount of his expenses actually incurred in the prose 
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cution of said work: and when such collection shall bave been made 


sald avent sha 


| file a statement of his said expenses, verified by his ‘ 


oath. with the STATO andit _ a who shall thereupon draw his warran 


ipo the state treasurer in favor of said agent for the amount of 


said 


sald 


bill of expense: provided, however. that the amount paid on 
bill ot expense shall rink CXCCE five per cent. of the amount of 
‘ollection so made for the State 


Seo. Y for the purpose of carrying into effect the provisions 


i 


f thes act the sum of twenty-five hundred dollars is hereby appro 


priate ont of any funds in the treasury not otherwise appropriated, 


ment 


Seo. 10 All sets part of aets in eonflict with this act or 
repealed. 


Approved Mareh *“S. * ss. (p. 20S.) 
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SECTION | That an aet entitled an act to secure the adjust 
4 } Q . ) ’ Fy . 

and settlement of claims of the state of Missour acalnst the 


| 
; 


United States for enrolling, equipping and subsisting the militia 


fe Trees there rf. 


State 


° . , | . |e } : ‘ . 
Ith SUPpPressine the rebellion. ana also claims of this 


for five per cent. upon government lands disposed of by the 


United States. whieh have not heretofore been adjusted.” entitled , 
‘of miility: mroved March Sth. ISS1. be and the Same 1s hereby 
repented 

Sro \ reason of the fact that the best interests of the i 
state of Missouri may suffer by delay. creates an emergency within 7. 
the meaning of the constitution: therefore. this act shall take effect 
and be in foree from and after its passage. uy 


Approved March 25, ISS5 (Laws ISS5, p. 205.) 
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ADVANCEMENT O- CAGSE-— | 
i For the advancement of the cause on the docket we rely on 
the decision of this court in this case-6f United States Ex 
rel McLeod v. Sherman, where. tke motion to advance was sustained 
; on the ground thatthe ~term of the office of Secretary Sherman 
: might expire"before the case could be reached on the regular call. 
Seo Philips —Praetiee,-(dth” Ed:,) page 2Ut- 


BRIEF FOR PLAINTIFF IN ERROR. 


It will be seen from what has been said ante that the State 
of Missouri, by an act of its General Assembly, authorized its Fund 


Compr ssioners to employ an agent to collect certain claims against e 
the United States. The contract was formally entered into. By J 
its provisions and of the statute authorizing it, the relator was to 5 
prosecute the claims to final settlement and collection, to pay his 4 
own expenses, and to be compensated out of the sums collected. 
He gave bond for the faithful performance of his work, and entered iz 
upon its discharge, and was engaged therein, having devoted both 
time and money thereto. After this had occurred the General & 
Assembly of Missouri passed an act repealing the law under which 
the contract was made. 4 
The Supreme Court of Missouri decided that the repealing iz 
act terminated relator’s employment and revoked his ‘right to | . ’ 
proceed under his contract. The ruling of the court in this par- i 
ticular is the one complained of. i: 
The judgment below denying a peremptory writ of mandamus, a 
was based solely on the above ruling. i 
» We submit that it is in conflict with the provisions of article 4 
|. seetion 10, of the constitution of the United States, which Es 
| deelares that no State shall “ pass a law mpairing the obligation of > 
contracts.” 4 ‘s 
rc I i % 
A State can no more impair the obligation of its own contract ‘ay z 
than it can one between individuals. 4 
“a4 Davis v. Gray; 16 Wallace, 203. i : 
, Hall v. Wisconsin, 103 U. S.,.5. 


cere arnnenimne em a —-= 


RE RETR FB 


(30) 
A contract between a State and a party whereby he is to per- 
form certain duties at a stipulated compensation is within the pro 


tection of the ecuonstitution., and on his executing it he is entitled to 


that compensation, although before the expiration of the period the 
State repealed the statute pursuant to which the contract was made. 


Hall V. Wisconsin. Supra 


The ease at har falls within the doctrine announced in the 


last case 


The broad contention is that the repealing act of 1885 annulled 
and destroved relator’s right to proceed under his contract. That 
such a construction impairs its obligation cannot be successfully 
controverted The contract invested the relator with the right to 
collect. all claims embraced within its terms and the act authorizing 
it. Any subsequent legislation which in anywise lessened his 
rights or decreased the number or the classes of the claims, covered 
by its terms, to be delivered to him for collection or abridged the 
intention of the parties as expressed in it or which changed the con 
struction to be given as the contract was originally made, impairs 
its obligation 


Story on Constitution, (4th Ed.) Sees 1385—13S86. 


The contract in this case is to do specified work, and in what 
respect does it differ in principle from an ordinary one for the 
erection or repair of public buildings or for public printing and 
the like. The mere use of the term agent, we submit. should not 
be a controlling circumstance to defeat relator’s right, in view of 
all the stipulations entered into and the attendant facts. The 
eourt should look further. and not determine the case on the mere 


employment of terms. 
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But it is claimed and so held by the learned supreme court of 
Missouri that the relator’s employment is one of agency, pure and 
simple, and that the State as principal could revoke relator’s agency 
and dismiss him therefrom. We submit this position cannot be 
sustained. 

|. It has been expressly decided by this court that the em- 
ployment of an attorney to collect a claim, the attorney to be paid 
a certain part of the proceeds collected, is a power coupled with an 
interest and that even the death of an administrator who had made 
the contract could not terminate the employment. That the admin- 
istrator’s successor was bound by the contract. 

Jeffries v. Ins. Co., 110 U. S., 305, p. 310. 

We submit this case is decisive of the question here involved. 

2. The case of Hunt v. Rousmanier’s, Administrator. 8 
Wheaton, 174, does not help the defendant in error. The court 
will observe that in that case Chief Justice Marshal expressly held 
that the principal in his lifetime could not have revoked the agency 
in question in that case, and the decision was put on the ground 
that the principal having died and it not being an agency coupled 
with an interest, it was terminated by the death of the principal. 
The State of Missouri the principal in this contract is not deceased. 
Besides the decision in Jeffries v. Ins. Co. 110 U. S., 310, 
expressly holds that a power to collect money, the compensation 
of the agent to be paid out of the sum collected, is a power 
coupled with an interest. This is the latest decision of this court, 
and the controling one in so far as there may be any conflict between 
it and Hunt v. Rousmanier’s Admr., 8 Wheat., 1744 supra. 

All the authorities agree that if the power is coupled with 


an interest it is irrevocable. 
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54 rain. as was said by Chief Justice Marshall in unt v. 
‘ \ i by Chief Just Marshall Hunt 


— 


Ronsmanier supra—** Where a letter of attorney forms a part of 


a contract, and is a security for money, or for the performance of 


any duty which is deemed valuable, it is generally made irrevocable 
in terms, or if not so, is deemed irrevocable in law. * as ad 
Although a letter of attorney depends from its nature on the will 
of the person making it, and may in general be recalled at bis 
will, yet if he binds himself for a consideration, in terms or by the 
nature of his contract. not to change his will, the law will not 
permit him to do so.  Rousmanier, therefore, could not, during his 
life. by any act.of his own, have revoked this letter of attorney.” 
The contract involved in the case at car is one énter partes 
under seal, containing mutual stipulations. It is also supplemented 
with a bond given by the relator for the faithful performance of 
his contract. He is te proceed to collect the claims at his own 
expense, and his entire cormpensation is to be a certain part of the 
sums collected, viz., five per cent. on some of the claims anc. fifteen 


per cent. on the residue. Supra, pp. 6-10. 


We submit that the above contract falls within the rule 
announced by Chief Justice Marshall supra. The very nature of 
the contract, as well as the provisions of the statute, shows that it 
was not remotely contemplated by the State to reserve the right to 
change its will and dismiss relator at its pleasure. The statute and 
contract recite that the relator 1s to prosecute the claims to final set- 
tlement and collection. (Supra, p. 6, also p. 22.) The necessary 
implication, if any implication is necessary, is that the relator’s contract 
was not to be dependent upon the mere will and ecaprice of his 
principal. 

What is imphed in a contract pleading or statute is as 
much a part of it as what is expressed. 

U. S. v. Babbit 1, Black. 
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[5 it to be supposed that it was contemplated or intended that 
the relator should be bound on his part by his bond to prosecute 
the claims to final settlement and collection. (Laws of Mo.. ISS]. 


pp. 165-4, 


; 


and that the other contracting party could dismiss him 
at will’ it is conceded by the demurrer, as well as in the 
opinion of the Supreme Court of Missouri, that the relator has 
ineurred large expenses and has faithfully demeaned himself in the 
matter of his employment. 

The object of construction is to find out what the parties 
intended to do. 


Chesapeake. &e.. v. Hill. lo Wallace. 94 


Besides. courts lean in favor of construing a contract to be 


fair and reasonable: not unfair on one. side and foolish on the 


Bishop on Contracts (enlarged edition) sec. 400 


[t is a eardinal rule of construction that statutes are to be 
construed as operating prospectively 

Cooley's (ons. Lim. (3d Ed. } p. 05 

State vs. Grant. W Mo.. 11%). 


State. &e.. vs. Greer. 7S Mo.. 18S. 


In view of this well settled rnle of construction. and in view 


of the further fact that. on the very day the Legislature of Missouri 


, : ‘ ‘ : } 
passed the act repealing the one of ISS1, it also passed the one 


under which this proceeding was instituted, and which distinctly 
= 


and eXpressis recogniZes the continued existence of relator’ s 


° ° . f* _ * 
emplovment: we sav. in view of these facts. it is evident that 


. . 4 - 3 . ae * 
he Legislature. by the enactment of the repealing act, did not 


intend to interfere with relator’s contract. but could only have 
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(34) 
intended to inhibit the making of any future contract, in case of 
the death of relator, or other legal termination of his employment. 

i. ‘* Where an authority or power is coupled with an interest, 
or where it is given for a valuable consideration, or where it is part 
of a security, then, unless there Is an EXpPLress stipulation that it 
shall be revocable, it is. from its nature and character. in contem 
plation of law. irrevocable, whether it IS expressed to be so On the 
face of the instrument conferring the authority or not.” 

story on (gency, Sth Ed... see. 477. 

The contract in question falls within the doctrine above 
announeed. 

(a) It is a power coupled with an interest. (Jeffries  v. 
Ins. Co., 110 U. S., 310.) 

(b>) It was given for a valuable consideration. 

The eontract Is One inter- partes and “mpder seal, and a 
consideration is therefore conclusively presumed. = (Supra, pp. 5-S.) 
An instrument under seal imports a consideration. 

U.S. v. Linn, lo Peters, p. 315 


VieConnel v. Bravner. 63 Mo.. pp. 464-5. 


(ec) The relator, by the terms of the contract. was to pay 
his own eXpenses incurred in prosecuting the claims against the 
United States, that is in addition to performing the ordinary work of 
his employment, he was to advance for the State money sufficient to 
meet the expenses attendant upon the collections. We submit 
that his contract of employment should therefore be regarded as a 
part security for the advances, and that. for this reason, it is 
irrevocable. 

In Marzion v. Pioeche, 8 Cal., pp. 535-6. it was held that 


where the principal Gives the power of attorney to provide the 
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means to return advances made by the agent, it is irrevocable. So 
in Walker v. Denison, S6 Il., 142, cited as authority in the opinion 
of the Supreme Court of Missouri, the Supreme Court of Illinois, 
while holding the power of attorney there in question revocab]e. 
says “there was no proof that the attorney was to incur any 
expenditure of any kind.” : 


~ 


». The statute under which the contract with plaintiff in 
error was made, (See. 5,) provided in express terms that the amount 
of the commissions due plaintiff in error should be separated from 
the principal sums collected, and be paid directly to the agent by 
the proper officers of the United States. This, we submit, in 
offect, gave the agent a direct interest in part of the subject matter 


of the agency. 
UT. 

The doctrine that a principal can ordinarily revoke the 
power of an agent rests on the ground that the agent has his 
remedy over against the principal for breach of contract, but in 
the ease at bar there would be no right of action against the 
State, and the relator, if the judgment of the court below is 


sustained. is remediless. The ease will be one of breach of 
contract, and no remedy for its enforcement. 

An appeal to the Legislature of Missouri would be merelY 
an appeal to the will and pleasure of the other party to the 


eontraect. and would. of course. be no remedy. * But that is not 


an adequate remedy, the grant of which depends upon the will of 


the Legislature.”  “ When,” says Judge Story, “we speak of the 
obligation of a contract, we include in the idea some known means 
acknowledged by the municipal law to enforce it.’ 


Bruce v. Schuyler. 4 Gilm. (IIL) p. 278. 
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ty this eourt under the 25th section of 
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Ashley, 6 Wallace, 145 
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for printing the laws 


he 


entered into. for 
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Kxtraordinary Legal Remedies, section 94, it 


suid ei W here. however. 


the required bonds. he 


of State to furnish hy 


notwithstanding 


subsequent law. 
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m with copies ¢ 


opinion of the Supreme Court of Missour; 


ord (SS Mo.. 278) to show in part the Federal 


statutes of Mussouri the opinions of the 
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the relator has been awarded the contract 


a State. and the eontract has been actually 
faithful performance of which he has olven 


may, by mandamus, compel the Secretary 


the public laws for printing. 


printing has been let to another under a 


such 


as contract mobts, and 


their obhgations. 


mandamus. ” 
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said ““a State without its 


a case the relator’s rights are regarded 
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as far as the subsequent law impairs 


nvahd. and eonstitutes no bar to relief by 


wyuidation v. MeComb: 92 U. S.. 541. it is 


consent cannot be sued bv an individual. 
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(37) 
duty, requiring no exercise of discretion, is to be performed, and 
performance is refused, any person who will sustain personal injury 
by such refusal may have a mandamus to compel its performance; 
and when such duty is threatened to be violated by some 
positive official act, any person who will sustain personal injury 
thereby, for which adequate compensation cannot be had at law, 
may have an injunction to prevent it. In such cases the writs of 
mandamus and injunction are correlative to each other. In either 
ease, if the officer plead the authority of unconstitutional 
law for the non-performance or violation of his duty, it will not 
prevent the issuing of the writ. An unconstitutional law will be 
treated by the courts as null and void.” 

The above language is cited and approved in Hagood vs. 
Southern, 117 U. S., p. 69. 

Besides, the opinion of the Supreme Court of Missouri really 
concedes the propriety and efficacy of the proceeding by mandamus 
against the relator, and refuses the peremprory wnt on the sole 
ground of the effect given the repealing act of 153». 

This case, on the authorities supra, and in view of the decision 
of the Missouri Supreme Court, cannot be held to be within the 
inhibition of the 11th amendment to our Federal Constitution. 
WM. M. WILLIAMS, 


Attorney for Plaintiff in Error. 
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IN THE 


‘OUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


Tut STATE oF Missouri, AT THE RELATION OF JOHN 
R. Wacker, - - - Plaintiff in Error, 


vs. 


JouN WALKER, STATE AupitTor, Defendant in Error. 
WRIT TO THE ERROR TO THE SUPREME COURT OF MISSOURI. 
STATEMENT AND BRIEF OF DEFENDANT IN ERROR. 


B. G. BOONE, 
Attorney-General of Missouri, 
For Defendant in Error. 
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THE STATE OF MISSOURI AT THE RELATION OF JOHN R. 
WALKER, PtuarytirF 1x Error, 


a .) VS. 


JOHN WALKER, STATE AUDIIOR, Derenpant in Error. 


WRIT OF EFRROR TO THE SUPREME COURT OF MISE- 
SOULRTI. 


STATEMENT OF DEFENDANT IN ERROR. 


On the 19th day of March, 1831, the Legislature of the State of 
Missouri (see Laws of Missouri, 1881, p. 163) passed an act to secure the 
adjustment of claims of the State against the United States for enroll- 
ing, equipping and subsisting the militia forces therein in suppressing 


I. 
AGENCY, AUTHORITY OF PRINCIPAL TO REVOKE. , 
i 


A principal who employs an agent may revoke the appointment at 
any time. 


Story on Agency, 9th Kd., sec. 463. 
Walker vs. Denison, 86 II1., 142. 
Biackstone vs. Buttermore, 53 Pa. St., 266. 


Peacock vs. Cummings, 46 Pa. St., 434. 


Chambers vs. Sea, 73 Ala., 372. 


ll. | § 


IRREVOCABLE WHEN POWER IS COUPLED WITH INT@CREST- 


AGENCY 


It is only when the agent’s*power is coupled with an interest that 


it is irrevocable. 


Hunt vs. Rousmanier, 8th Wheat. U.S., 174. 
Hartley’s Appeal, 53 Pa. St., 212. 
Blackstone vs. Buttermore, Ib., 266. 

Jeffries vs. Mut. Ins. Co., 110 U. S., 305-310. 
srown vs. Pforr, 30 Cal., 550. 


Hutchins vs. Hebberd, 34 N. Y., 24. 


FS Oe ene 


Ii. 
A POWER COUPLED WITH AN INTEREST DEFINED AND ILLUSTRATED. 


a» A power coupled with an interest isa power which accompanies 
or is connected with an interest, in something then in existence. The 
power and the interest are united in the same person. If the interest 
is in that which is produced by the exercise of the power then it is not 
a power coupled with an interest, for the power to produce the interest 


must be exercised, and by its exercise it is extinguished. The power 
ceases when the interest commences, and therefore cannot be said to be 
coupled with it. 


Hunt vs. Rousmanier, 8 Wheat. U.S., 174. 
Sarr vs. Schroeder, 32 Cal., 609. 

Coffin vs. Landis, 46 Pa. St., 426. 

Gilbert vs. Holmes, 64 III1., 548. 


Attrill vs. Patterson, 58 Md., 226. 


ee ee 


4. A mere power to collect money and receive property, and to 
sell and convey property of the principal, the agent to have one-half of 
the net proceeds as compensation, is not a power coupled with an in- 
terest, end is revocable. 


Bancroft vs. Ashurst. 2 Grant., 513. 


Hartley’s Appeal, 53 Pa. St., 212. 
; I ; 


ec. The interest which an agent must have in order to render his 
power irrevocable, must be an interest in the property on which the 
power is to be exercised, and not an interest in the money to be de- 
rived from the sale of property. 


Barr vs. Schroeder, 32 Cal., 609. 


Blackstone vs. Buttermore, 53 Pa. St., 266. 


d. If the property is money, sucn as an amount due on a policy 
of insurance, and the agent’s interest has been fixed by agreement 
with the principal before any power is attempted to be exercised, it 
will be irrevocable. 


Jeffries vs. Mut. Ins. Co., 110 U. S., 530. 
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e. The relation which plaintiff in error sustained to the State of 
Missouri was that of a mere agent. 


See act of March 19, 188], 
Session Acts of Missouri, p. 163. 


State ex rel. Walker vs. Walker, 88 Mo., 299. 


* It was not an agency coupled with an interest. (Act of March 


19, 1881, swpra), but simply authority granted by the Legislature upon > 
its appointment te prosecute to tinal settlement claims of the State 
againt the United States at Ais own expense, and to be paid out of 
amounts collected. Vhere could be no power coupled with an interest 

in this because there is nothing definite, no subject matter in existence 
upon which a power could be exercised, much less an interest had: 
the claims were not property, but mere rights in action and only 

became tangible when an act of Congress gave them being. ( 


i's 
CASES DISTINGUISHED. 


a. The case of Jeffries vs. Mutual Ins. Co., 110 U. S., 305, 1s not 
parallel with the case at bar. Inthe Jeffries case an administrator 
having a policy of life insurance as a part of the assets of an estate 
agreed to and did transfer a definite interest in same to an attorney 
upon his collecting or conipromising it. This was a contract between 
individuals in regard to private property. The amount due was cer- 
tain and definite and had a material or substantial existence evidenced 
by the policy of insurance. 

In the case at bar, the act passed by the legislature was in refer- 
ence to claims of the State of Missouri against the United States. The 
act authorized the agenf, not to collect money and receive part of the 
proceeds, but 1a have Congress ta enact and the proper departments at 
Washington to rule that certain claims were due the State of Missouri 
by the United States. 

In other words, the power given the agent was, when exercised, to 
produce that in which theagent was tu have an interest, the interest to 
arise only upon the successful exercise of the power. 


b6. Inthe case of Hunt vs. Rousmanier, 8 Wheat., U. S., 174, the 


principal bound himself for a consideration by the terms and nature J 
of his contract not to change the same, and the law, during his life- y 


time, did not permit him to do so. Upon his death, however, the 
power conferred not being coupled with an interest, ceased. 


tion, bind itself not to change or repeal the act creating the agency, 
and the power granted not being coupled with an interest no contract 
right was impaired by the repeal of the act. 


Simpson vs. Carson, 11 Oregon, 361. 
Phillips vs. Howe?], 60 Ga., 411. 


ce. The case at bar is distinguished from that of Hall va. Wiscon- 
sin, 103 U.S., p. 5,in this: In the former the agent was not appointed 
for any specified time, nor has he performed any services; while in 
the latter the party with whom the State contracted was appointed for 
a definite period, at a fixed salary and had performed the services une 
der his contract. 


Further,in Hall vs. Wisconsin, supra, the court, following the 
Dartmouth College cases,4 Wheat., 518,says: When a legislature 


makes a contract with a public officer for his services at a stipulated 


salary, during a limited period, this, during the limited period, is as 
much a contract within the purview ofthe constitutional prohibition 
as a like contract between private citizens. 


The case at bar presents no similar features. The act authorizing 
the employment of the agent was for no definite period- It provided 
for no compensation except out of claims secured or allowed to the 
State. The agent had rendered no services or acquired any other 
rights under the appointment when the law was repealed. No con- 
tract rights were impaired by the repea!, and the reasoning of the court 
in Hall vs. Wisconsin, supra, has no application here. 


d. Speer vs. Barker, 4 Kan., 379, cited in High on Extraordinary 
Leg. Rem., § 94, is not a precedent for the determination of plaintiff in 
error’s right to the papers claimed. In that case the contract was made 
with a party for a definite period for the printing of; the State laws. 
This contract was not only authorized by an’act of the legislature, but 
enjoined by the constitution of the State. A subsequent legislature at- 
tempted to modify the law under which the contract was made, s0 as 
to take the printing away from the party contracted with. The court 
held that this could not be done; that the party contracted with had 
acquired a property right to copies of the State laws from which to do 
the printing. 

In the case at bar there is no constitutional provision requiring 
the agent’s appointment. He was not appointed for a definite or lim- 
ited period. The subsequent legislature did not attempt to modify the 
law and confer the agency upon another, but repealed it altogether. 


In the case at bar the State, as principal, did not, for a considera- 


eat > a 


8 


The agent had rendered no services and acquired no right under the 
act authorizing his appointment. After its repeal he still seeks to as- 
sert his authority as agent under a separate and distinct act (Acts 1885, 
p. 203) in no way connected with the one which created his agency. 


See Session Acts of Mo.. 1881 and 1885. 


Compare act of March 19, 1851, Laws 1881, p. 163 with 


Act of March 28, 1885, Laws !8<4 203. 3 


(ILAK CAS! 


a, The case at bar is not unlike that class of cases where a State, 
by a legislative enactment, agrees to pay a certain amount to a person 
or persons who will do some particular thing supposed to be for the | 


State’s interest. It has been uniformiy held that the repeal of such en- 


actments does not impair the obligation of a contract. 


Salt Co. vs. Kast Saginaw, 13 Wall., 373. 
Cooley Con. Lim., 5th Ed., § 284. 


Durkee vs. Board Liquidation, 103, U. S., 646. 


6. Plaintiffin error had done nothing under the act creating his 
agency. He had contracted to act but had not acted. In such a case 
the State stands upon the same footing as an individual; while a grant 
or contract remains unexecuted and some further act 1s required to ; 
complete it, and no consideration in fact or presumed exists, the State 
may, through its legislature. revoke or repudiate the act in the same 


way that a similar transaction may be revoked between individuals. 


Trustees vs. Rider, 13 Conn., 87. 


Simpson vs. Carson, ll Oregon, 361. 
> 


c. Or, viewed from another phis°: A State may, at any time, 
abandon an enterprise which it has uicertaken and by repeal of a law 
refuse to permit a contractor or agent to proceed ; or it may even enter 
into a new contract for the performance of the same services by other 
persons, although its contractor or agent is notin default. While sucha 
case would violate a contract, the obligation would not be impaired by 
the refusal of the State to perform it. The original party would have 


a just claim against tbe State if not in the courts, then through the leg: 
islature, for any damages sustained by him from the breach of the con- 
tract. 


Lord vs. Thomas, 64 N. Y., 107. 
People vs. Banvard, 27 Cal., 470. 


Bryan vs. Cattle, 15 Iowa, 538. 


d. Anactof aState authorizing the adoption of text books for 
the use of the common schools does not, although a set of texts are 
adopied by the officers or agents of the State, as required by the act, 
constitute a contract with the publishers of the adopted books by 
which the State is bound to use the same in its schools. The act 
was a mere regulation imposed by the State upon itself which might 
be modified cr abrogated at the pleasure of the legislature. 


Bancroft vs. Thayer, U.S. Cir. Ct., Dist. Oregon, May 14, 
1879. 
The Reporter, Vol. VIII., p. 39. 


VI. 
ACTS OF A PUBLIC NATURE—POWER OF THE LEGISLATURE. 
a. The act of March 19, 1881, was a public law relating to a pub- 
lic subject with respect to which the legislature enacting it had no 
power to bind asubsequent one. There was no stipulation or provision 


that any contract or employment that might be entered into under 
this act should remain in perpetuity. 


6. All acts involving public interests are necessarily pvblic laws. 
Each succeeding legislature posseses the same power with respect to 
them as its predecessors. ‘The latter having the same power of repeal 
or modification which the former had of enactment, neither more nor 
less. All occupy, in this respect, a footing of perfect equality. It is 
vital to the public welfare that each should be able at all times to do 
whatever the varying circumstances and present exigencies of the sub- 
ject involved may require. Ifthe legislature had intended that the 
agency authorized by the act of March 19, 1881, should be kept in per- 
petuitv it would have said so. We are not authorized by any rule of 
construction to interpolate into the statute a thing so important which 
it clearly does not contain. 


Newton vs. Com., 100 U.S., 548. 


ce. Whether the relation of plaintiff in error to the State is that of 
an ofiicer, agent or employe the repeal of the law creating the rela- 
tion is authorized. His employment was a matter of publie convenl- 
ence to ellect a publi Durpose, alr if cannot be construed into an ob- 
ligation on the part of the State to ec Int such ageney any ionger 
thy un the -vislature deems it proper so LO do. Lf any services h id been 


performed during the continuance, compensation might! undoubtedly 


be claimed and awarded both upon principles of compact and equity 3 


but to insist upon the perpetuation of a law or policy after it has been 
determined either to be useless or detrimental by the legislature is 


reconcilable with neither common justice or COmmon sense. 
Butler vs. Penn. 


Generally, where an act is of a public nature, although it authors 
izes the employment of agents and contracting with them,it mav be 
repealed for the reason that those who contract with the State in re- 
vardtoapublic matter are presumed to know that the law under which 
they contract 1s within the control of the legislature. 

Conner vs. City of N. \., 2 Sandf., 369. 


Pott Vs. Sheboyg in ei 25 Wis.. ry } * 
Ilead vs. Cur. of Univ.. 47 Mo.., B21 
B.G. BOONE, 


Attorney (renerai ol Missouri. 


Kor Defendant in Error. 
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ERCHANT, EXECUTRIX, &¢. 


October, 1886. 


of ik. N. RELLER, 
ie Notary Public, Kings and N. ¥. Co’s. 
d [Endorsed: |] N. Y. supreme court, Kings county. John C 
Spencer vs. John Merehant. Order toshow eaust Read on motion 
» Oct. 11, 1886. J. M.R., ¢l-rk. Albert Day, plff’s att'y, 240 Bway, 
i N. ¥ 
r ) | N\ » SuUprem (‘ourt. County t IK aS 
ho aN. OUP PE it Lit VY OF INTIS 
JOHN C. Spencerk, PIF & App'lt, 
Joun Mercmant, Def’t & Resp't. 

At a special term of the supreme court of the State of New York 
held at the court-louse, in the county cf Kings, on the llth day Of] 
October, ISS6—present., Hon. Edgar M. Cullen, justiee—on reading 
and filing the athdavit of Albert Dav verified herein on the Sth da 
of October, ISS6, and order to show cause granted herein on the Sth 
day of October, 1886, by Mr. Justice Charles I. Brown, requiring 
Caroline lL, Merchant, a the executrix of thi least wv and testa- 
ment of John Merchant, deceased, why she, as such executrix, should 
hot ay Lbostituted is the fonpedat beer 1} 1 a Pace a id stead of 

said Jolin Merchant, dee ed, after lhe Irie Aibert Lary thas 
y A attorney for the plaintiff, for the motion, no one appearing to 

oppose the same, on motion of Albert Day, plaintiff’s atton 
ney — 

[t is hereby ordered that the said motion be, and the same is 
hereby granted 

enter 

Ky. M. C. 

Granted Oct'r 11, 1SS86. 

{ ¢ OPV ) 

JOHN M. RANKEN, Clerk. 

[Endorsed:] N. Y. supreme court, county of Kings. John © 
Spencer, app} t, vs. John Merchant, resp’t. Copy [of] order substi 
tuting Caroline L. Merchant, the executrix of Jolin Merchent, de- 
ceased, as defendant in place of said John Merchant. Albert Day, 
pl tl satt’v, 240 Bway, ae 2 
20 New York Supreme Court, County of Kings. 

Joun C. SPENCER vs. JoNN MERCHANT. 

At asp il term of the supreme court held at the ecourt-house, in 
Kings COUNHLV an State of Ni W York on the Sth day of Octobr # 
1S8Sh—present, Hon. Charles F. Brown, justice—John C. Spencer, 
the plaintifl above named, having appeal d to the court of appeals 
from the judgment of the general term of this court bearing date 
the 10th dav of December 1885, which Judgment was signed by 
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JOHN ©. SPENCER Vs. CAROLINE L. MERCHANT, EXECUTRIX, &C. 11 


rai N. Y. Court of Appeals. 
Joun ©. Spencer, Appellant, v. Joun Mercouant, Respondent. 


Appeal from judgment of the genera! term of the supreme court, 
In the second judicial department, entered upon an order made 
December 10, 1884, which directed judgment in favor of defend- 
ant upon a case submitted under section 1279 of the code of civil 
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CAROLINE L. MERCHANT, Execureix or JOHN MERCHANT, 


DECEASED 


BRIEF OF PLAINTIFF IN ERRO 


ALBERT DAY, 


Attorney for Plainti# in Error. 
MATTHEW HALE, 


(Jr ¢ ‘OU /. 


SUPREME COURT OF THE UNTEED STATES. 


OCTOBER TERM, 18386. 


No. 1.304. 


JOHN C. SPENCER. PLaintirr in Error, 


CAROLINE L. MERCUIANT, Execurrix of JOHN MERCHANT, 


DecKASED 


BRIEF OF PLAINTIFF IN ERROR, 


ALBERT DAY, 
{lffopr eu may he Plaintift a)) kerror. 
’ 


f MATTHEW HALE, 


(Pee FINE 


SUPREME COURT OF THE UNITED STATES. 


No. 1304. 


JOHN C. SPENCER, 
Plaintiff in Error, 


AGAINST 


CAROLINE L. MERCHANT, Exkxourrix, rere. or JOHN 
MERCHANT, Decrasen. / 


BRIEF OF PLAINTIFF IN ERROR. 


/n error to the Supreme Court of the State of New York to 
review a determination of the Court of Appeals of said State 


remitted to said Supreme Court. 


STATEMENT. 

This case was originally submitted under the provisions of the 
New York Code of Civil Procedure, upon an agreed statement of 
facts to the General Term of the Supreme Court of the State 
of New York. 

The plaintiff on the 20th day of June, 1883, entered into a con- 
tract with John Merchant, the defendant’s testator, whereby he 
agreed to sell to him a certain piece of land situate in the town of 
New Lots, Kings county and State of New York, the boundaries 
of which are stated in the record, and to execute and deliver to 
said John Merchant a full covenant warranty deed of said prem- 
ises free and clear of incumbrances. Part of the consideration was 
paid, and the balance was payable on the delivery of the deed. 
Upon examination the said Merchant discovered that there remained 
unpaid on said premises an assessment amounting to $1,221.73, 
with interest thereon from November, 1881, which he demanded 
should Se paid by plaintiff according to contract, in crder that he 
might receive the premises free from incumbrance, which the 
plaintiff refused todo. The assessment in question was tor laying 


vat 
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out aud grading Atlantic avenue, in the town of New Lots, and 
was made under the provisions of an act passed by the Legislature 
of the State of New York, August 12, 1881 (ch. 689), more 
particularly referred to in the record herein. A copy of this act is 
contained in the appendix to this briet (¢f7a, pages 22 to 24.) The 
said act authorized and directed the Board of Supervisors of the 
county of Kings to levy on the assessment-roll of the town of New 
Lots in and for the year 1881, on the lands against which assess- 
ments for regulating and grading Atlantic avenue in pursuance of 
chapter 217 of the Laws of 1869, as amended by chapter 619 of 
the Laws of 1870, were canceled by the Comptroller January 29, 
1879, and charged to the county of Kings, a sum equitably appor- 
tioned among the several parcels comprising said lands which shall 
be sufficient to refund to the State of New York a sum, its due by 
reason of such cancellation; which sum amounting to $40,664.96, 
was duly credited August 28, 1876, by the Comptroller of said 
State to the treasurer ot Kings county, and the interest charged 
thereon by said Comptroller as required by iaw to February 1, 
1879, amounting to $8,293.33, together with further interest 
thereon at six per cent per annum from February 1, 1877 to the 
date of such levy. It also provided that before proceeding to levy 
such sums, the said board should apportion the same among the 
said several parcels of land thereinbefore mentioned, and should 
give ten days’ notice of the time and place when they would meet 
to make such apportionment, which notice should be published 
daily in the newspaper published in the county of Kings, and that 
all persons interested in said lands should be entitled to be heard 
before said board upon the question of said apportionment. (Sec- 
tion 1.) 

The canceled assessments referred to were originally imposed 
under chapter 217 of the Laws of 1869, as amended by chapter 
619 of the Laws of 1870, which act, so far as it authorized the 
assessment in question, was held to be unconstitutional and void 
as depriving of the parties assessed of thejr property without due 
process of law, by the Court of Appeals of the State of New York, 
in the cases of 

Stuart v. Palmer,{74 N. Y., 183 
Horn v. New Lots, 88 
See Record, folio 10. 
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The assessment so levied is that assessed by the commissioners 
in 1869, against the several parcels returned by the collector of 
the town ot New Lots as unpaid, to the Kings county treasurer, 
_and by the said Kings county treasurer returned to the Comptrol- 
ler of the State of New York, together with interest and fees. It 
is on isolated parcels, not contiguous, and many of them not front- 
ing on the avenue improved, and a great portion of the original, 
together with most of the benefited territory as fixed by the stat- 
ute of 1869, are not included within the law of 1881, or directed 
to be taken into consideration in making the reassessment. The 
amount directed to be assessed nnder the law of 1881, included 
also a proportionel part of the expenses of the void assessment of 
1869, upon the parcels mentioned; which assessment was decided 
to be void by the Court of Appeals in Stuart v. Palmer, 74 N. Y., 
183. (See Record, fol. 10.) 

It was claimed by the plaintiff in error in the court below, that 
the statute chapter 689 of 1881 and the proceedings thereunder, 
were in violation of the provisions of the Constitutions both of the 
United States and of the State of New York, and were void, as 
taking the property of the persons assessed without due process of 
law. He invoked the former decisions of the Court of Appeals in 
Stuart v. Palmer, and Horn v. New Lots, 83 N. Y., 100, and 
claimed that the statute of 1881 was, equally with that of 1869, a 
violation of the constitutional provisions referred to, protecting a 
citizen against being deprived of his property without due process 
of law. The Court of Appeals, however, decided otherwise, and 
by its mandate, which was remitted to the State Supreme Court, 
directed said Supreme Court of the State to give final judgment 
in favor of the defendant. 


See Remittitur, fols. 4 to 7. 
See Final Indorsement, fol. 25. 
See Opinion of Court of Appeals, fols. 27 to 34. 


Since the decision of the Court of Appeals the original defend- 
ant has died, and his execntrix has been substituted in his place. 


(Fol. 21.) 


ASSIGNMENT OF ERRORS. 


The plaintiff assigns for error: 

First. That the Supreme Court of the State of New York under 
the direction of the Court of Appeals of that State, held that the 
statute, chapter 689 of the Laws of New York for the year 1881, and 
the proceedings thereunder were constitutional and valid, whereas 
the said court should have decided that the said statute and the pro- 
ceedings thereunder were in violation of the Constitution of the 
United States, and were void for the reason that they deprived, or 
attempted to deprive, the plaintiff and the other persons assessed 
thereunder of their property without due process of law. 


Second. That the said courts of the State of New York held and 
decided that the assessment mentioned in said record of $1,221.73, 
was a legal and valid assessment upon the lands and premises men- 
tioned in said record, whereas the said court should have decided 
that the said assessment was illegal and void, because the same was 
imposed in pursuance of an act of the legislature of the State of 


New York which was unconstitutional and void. 


Third. That judgment was given for the detendant against the 
plaintiff, whereas by the law of the land, judgment should have 
been given for the plaintiff against the defendant, and the plaintiff 
in error prays for a reversal, and that he may be restored to all 


things, ete. 
See folio 39, 40. 


ANALYSIS OF THE STATUTES AND JUDICIAL DECIS- 

IONS, RELATING TO THE QUESTIONS INVOLVED. 

The statutes referred to are set forth in the appendix here*o an- 
nexed, with the stipulation that said copies may be used and re- 
ferred to on the argument of this cause, and considered in evidence 
herein, and that either counsel may refer to any other statutes, and 
to any reports of judicial decisions bearing upon the questions in- 
volved herein, with the same effect as if the same had been pnt in 
evidence. 

See page 27, infra. 

The original assessment was made under chapter 217 of the laws 

of 1869. This statute was fully considered by Judge Earl in the 
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case of Stuart v. Palmer (74 N. Y., 183). The following extract 
from his opinion (which was concurred in by the entire court), will 
show the ground upon which the Court of Appeals adjudged that 
statute, so far as it provided for assessing the expenses of regulating, 
grading, etc., to be unconstitutional and void: 


‘Tt will be observed that two assessments are provided for by 
the acts; one for the damages awarded to the owners of the land, 
under section 3 of the act of 1869, as amended, and another for the 
expense of regulating, grading, etc., under section 4, as amended. 
The former assessment was to be made and confirmed atter proper 
notice to and hearing of the persons interested. The latter assess- 
ment could be made without any notice to or hearing of any per- 
son. The law requires no notice, and a provision for a notice can- 
not be implied. Upon the assumption that the law was valid, 
there was ample authority for the commissioners to make the 
assessment without any notice or hearing; and the assessment, 
when once made in the exercise of the arbitrary discretion thus 
conferred, would be unassailable, and, however unjust, untair and 
oppressive, would be subject to no review, unless fraud or corrup- 
tion could be shown.” (Page 186.) 

% * * * * ¥* > 


“T am of the opinion that the Constitution sanctions no law 
imposing such an assessment without a notice. to, and a hearing or 
an opportunity of a hearing by the owners of the property to be 
assessed. It isnot enough that the owners may by chance have notice, 
or that they may, as a matter of favor, have a hearing. The law 
must require notice to them, and give them the right to a hearing 
and an opportunity to be heard. It matters not, upon the question 
of the constitutionality of such a law, that the assessment has, in 
tact, been fairly apportioned. The constitutional validity of law is 
to be tested, not by what has been done under it, but what may by 
its authority be done. The legislature may prescribe the kind of 
notice and the mode in which it shall be given, but it cannot 
dispense with all notice. 

“Tt is not disputed that the legislature has unlimited power 
(except as restrained by the Federal Constitution) to impose taxes 
and assessments for public purposes. It may impose taxes upon all 
property within the State; and in such cases the owners are sup- 
posed to receive a compensation for the burdens thus imposed in 
the protection and benefits of the government under which they 
live. It may impose taxes upon local divisions of the State for the 
purposes of local government, and all the citizens residing in the 
locality must bear the burdens, as they all receive the benefits of 
the local government. It may cause or authorize local improve- 
ments to be made and authorize the expense thereof to be assessed 
upon the land benefited thereby. But in all cases there must be 
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the cases which they were considering. It has sometimes been 
intimated that a eitizen is not deprived of his property within the 
inneaning of this constitutional provision by the imposition of an 


assessment. It might as welt be said that he is not deprived of his 
: 


property by a Judgment entered against him. A judgment does 
not take the property until it is entorced, and then it takes the real 
(or personal property ot the debtor. SO Aan assessment May gycner- 
ally be enforced not only against the real estate upon which it is a 
Hen: but,as in this case, against the personal property of the owner 
also, and by it he may just as much be deprived of his property, 
and in the Same sense, as the judgment-debtor Is deprived oft his by 
the jadgment. 

We are therefore of Opinion, for the Fe ASOTIS stated, that the acts 
under consideration were unconstitutional and void, and hence that 


no assessment laid under them could be a eloud pon title to land, 
ind that the judgment should there fore be athirmed with costs.”’ 

The question came again before the Court of Appeals in the ease 
ot Horn v. Town ot New Lots (83 N. Y., 100), in which ease it was 
held that the Aet of 1869, as amended by the Law of 1870, being 
unconstitutionesl and void, and having been so declared in Stuart 
v. Palmer, a person whose money had been applied in payment of 
the assessment, and used tor the benetit of a towoa., could maintain 
an action against the town to recover it back. 

These decisions of the Court of Appeals and especially the judg- 
ment of that court io the ease of Stuart v. Palmer, have been fre- 
quentis cited with approval in the courts of the United States, and 


biv sound expositions of the questions of constitn- 


are un juestion LDbiV sou 


tional law involved. 

Nee remacks of Ur. Justice Field in the Railroad Tar 
eases, 13 Fed. [ee p., too, and of Judge Sawrer tn 
the same case, pages 763 and 764; anaof Mr. 
Justice Field in the case of County of Santa Clara 
v. Southern Pucifie R. R. Co., 18 Fed. Rep., at 
page 410. 

See also Burn¢ v. Multnomah R. R. Co., 15 Fed. 
Rep., 177, 185. 


It is enough answer that the law of 1869, us amended, was adjndged 
by the highest court of the State of New Y ork to be a violation 
of the provisions both of the State and of the Federal Constitu- 
tions, and to be void, and in consequence of such decision, the assess- 


on 


inents in question were canceled, and the statute, clapter 689 of the 
laws of 1851 (@ufra, page ), was enacted by which the amount 
of the assessments thus canceled, with the interest thereon, includ- 
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ing a proportional part of the expenses of the void. assessment of 
1869 (see Record, folio 10), were directed to be levied upon the lands 
against which the former assessment of 1869, as amended by the law 
of 1870, had been canceled. The law of 1881, provided for notice 
and a hearing before the Board of Supervisors wpon the question 
of said apportionment (see last clause of section 1 of chapter 689 
of 1881, enfra, page 23), but did not provide for any hearing 
as tu the apportionment between the lands thus assessed and the 
lands the assessments against which, under the law of 1869, had 


not been canceled, but had been paid. 


The Court of Appeals (Judge Earl, who wrote the opinion in 
Stuart v. Palmer, and Judge Rapallo, dissenting), sustain the pro- 
ceedings under the law of 1851, holding that the same were within 
the power of the legislature. Judge Finch says in his opinion : 


“The legislature may commit the ascertainment of the sum to be 
raised and of the benefited district to commissioners, but is 
not bound to do so, and may settle both questions for itself, and 
when it does so its action is necessarily conclusive and beyond review. 

“Tlere an improvement has been ordered and made, the expense 
of which might justly have been imposed upon adjacent property 
benefited by the change. By the Act of 1881, the legislature 
imposes the unpaid portion of the cost and expense, with the inter- 
est thereon, upon that portion of the property benefited which 
has thus far borne none of the burden. In so doing it necessarily 
determines two things, viz., the amount to be realized and the 
property specially benefited by the expenditure of that amount. 
The lands might have been benefited by the improvement, and so 
the legislative determination that they were, and to what amount 
and proportion of the cost, even if it may have been mistakenly 
unjust, is not open to our review. Zhe question of special benefit 
and the property to which it extends is of necessity a question of 
fact, and when the legislature determines it in a case within its 
general power its decision must of course be final. 

“ We can see in the determination reached possible sources of error 
and perhaps even of injustice, but we are aot at liberty to say that 
the tax on the property, covered by the law of 1881, was imposed 
without reference to special benefits. Zhe legislature practically 
determined that the lunds described in that act were peculiarly 
benefited by the improvement to a certain specified amount, which 
constituted a just proportion of the whole cost and expense; and 
while it may be that the process by which the result was reached 
was not the best attainable, and some other might have been more 
accurate and just, we cannot for that reason question an enactment 
within the general legislative power.” (Record, pp. 29, 31.) 
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“These views furnish also an answer to the objection that the 
only hearing given to the land-owners relates to the apportionment 
of the fixed amount among the lots assessed, and none is given as 
to aggregate to be collected. No hearing would open the discre- 
tion of the legislature or be of any avail to review or change it. A 
hearing is given by the Act as to the apportionment among the 
land-owners which gives them an opportunity to raise all pertinent 
and available questions and dispute their liability, or its amount 
and extent. The precise wrong of which complaint is made appears 
to be that the land-owners ncw assessed never had opportunity to 
be heard as to the original apportionment, and find themselves now 
practically bound by it as between their lots and those of the owners 
who paid. But that objection becomes a criticism upon the action 
of the legislature and the process by which ¢¢ determined the amount 
to be raised and the property to be assessed ; uniess, by special per- 
mission, that is a hearing never granted in the process of taxation. 
The legislature determines expenditures and amounts to be raised 
for their payment, the whole discussion and all questions of 
yrudence and propriety and justice being confined to its jurisdiction. 
’ may err, but the courts cannot review its discretion. In this 
case it kept within its power when it fixed, first, the amount to be 
raised to discharge the improvement debt incurred by its direction ; 
and, second, when it designated the lots and property, which, in its 
judgment, by reason of special benefits, should bear the burden ; 
and having the power, we cannot criticise the reasons or manner of 
its action. The land-owners were given a hearing, and so there 
was no constitutional objection in that respect, nor was that hearing 
illusory. It opened to the land-owner an opportunity to assadl the 
constitutional validity of the act under which alone an apportion- 
ment could be made, and that objection tailing, it opened the only 
other possible questions of the mode and amounts of the apportion- 
ment itself. We think the act was constitutional. 

‘The judgment should be affirmed with cost. 

“ All concur except Rapallo and Earl, JJ., dissenting.” (Pages 
31-34.) 


Briefly stated the history of the case is this: The legislature of 
the State of New York, by chapter 217 of the Laws of 1869, as 
amended in 1870, undertook to impose an assessment for the 
expense of grading and regulating Atlantic avenue in the county 
of Kings, upon certain lands situate in the town of New Lots. 
Some of the owners of the lands thus attempted to be assessed, 
paid the assessment; others resisted the same. The Court of 
Appeals held that the law and the proceedings thereunder were 
unconstitutional and void, and thereupon the assessments against 
the contesting parties which had under the law of the State been 
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returned by the county treasurer to the Comptroller of the State, 
were canceled. The legislature then, by chapter 689 of the Laws 
of 1881, authorized and directed the supervisors of Kings county 
to levy upon the lands which had thus been relieved from an 
unconstitutional and void assessment, the entire amount of the 
original assessment, including the proportional part of the expenses 
of the void assessment of 1869, and interest on the whole amount 
as charged by the Comptroller, and further interest up to the date 
of the levy to be made. No hearing was provided by the law of 
1881, except upon the question of the apportionment of the amount 
thus levied among the owners of lands thus reassessed. This last 
law was pronounced by the Court of Appeals, in this case, to be 
constitutional and valid; Judges Ear] and Rapallo dissenting. 


POINTS OF PLAINTIFF IN ERROR. 

First. THis Court HAS JURISDICTION OF THE CASE. 

The validity of the New York statute, chapter 689 of the laws 
of 1881, and of the authority exercised thereunder, was drawn in 
question on the ground of its being repugnant to the Constitution 
of the United States, and the decision of the State Court was in 
favor of its validity. 

It was claimed by the plaintiff that the statute was unconstitu- 
tional as depriving the persons assessed of their property without 
“due process of law.” This was claimed to be not only a viola- 
tion of article I, section 6 of the Constitution of the State of 
New York, but also of article XIV, section 1 of the Constitu- 
tion of the United States, although the constitutional provisions 
are not specifically referred to. 

When the final judgment of a State court necessarily involves 
an adjudication of a claim made therein that the statute of the 
State is in derogation of rights secured to the party by the Consti- 
tution, this court has jurisdiction of the case in error, although 
the State court did not in terms pass upon the point. 

Chic. Life Ins. Co. v. Needles, 113 U. S., 574. 


In this case the plaintiff claimed that the enforcement of the 
assessment made under the statute deprived him of his property 
without “due process of law.’”’ This was a claim that it violated 
rights secured to him by the Constitution of the United States; 
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and the decision of the Court of Appeals was in favor of the valid- 
ity of the statute and the proceedings thereunder. 


Seconp. THE STATUTE IN QUESTION WAS UNCONSTITUTIONAL AND 
VOID. 


I. The following propositions were established by the Court of 
Appeals in cases arising under the original assessment of the lands 
in question under chapter 217 of the laws of 1869, as amended in 
1870. 


Ist. A law imposing an assessment, without giving to the owner 
notice and an opportunity to be heard, is unconstitutional and void. 
Stuart v. Palmer, 74 N. Y., 183. 


2d. Assessments for local improvements can only be justified 
with reference to special benefits to the land assessed. 
Id., page 189. 


3d. Taxation and assessment imply apportionment. Each person 
must share the burden of taxation and assessment equally with add 
others in like situation. An arbitrary imposition of a fixed suim 
on special property, without apportionment, would be unconstitu- 


tional and void. 
Id., pages 189, 190. 


The provisions of chapter 217 of 1869, as amended by chapter 
619 of the laws of 1870, relating to the assessment of the expenses 
of regulating, grading and improving the avenue in question, were 
held to be unconstitutional and void, as violating the above prin- 
ciples, and not to be a cloud upon title. 

— 
Horn v. New Lots, 838 N. Y., 100. 


Il. The Legislature cannot validate an unconstitutional act or 
any act which it might not have previously authorized. 
Cooley on Const. Lim., 381 (4th ed., p. 477). 


In the language of Judge Wallace, in a recent case: “It will 
not be contended the legislature can sanction retroactively such 
proceedings in the assessment of a tax as it could not have sanc- 
tioned in advance. This assessment was void, because the persons 
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subjected to it were deprived of notice, and thereby lost the 
opportunity to be relieved, in whole or in part, from the payment 
of the tax. The curative act perpetuates the vice which was 


originally fatal to the assessment.” 
Albany City Nat. Bank v. Maher, 9 Fed. Reporter, 
884, 885. 


This well-settled principle disposes of any claim that the assess- 
ments in question were made valid by section 3 of chapter 339 of 
the Laws of 1885 (znfra, p. 27). 


/ 


violates each and every of the princi- 


Itl. Chapter 689 of 18381 
ples stated above. 


l. The notice or hearing for which it provides is a mockery. 
The amount to be assessed upon the lots in question 78 arbitrarily 
fiwed by the act. 


The only proceeding of which the owners have notice, and in 


regard to which a right to a hearing is given them, is the meeting 
of the Board of Supervisors to apportion the amounts named 


‘‘among the said several parcels of land hereinbefore mentioned ;” 
that is, the lands, the assessments against which, under the uncon- 
stitutional laws of 1869 and 1870, had been canceled. 


See Laws of 1881, page 925, sec. 1. 


[n other words, the law fixed the amount to be assessed upon 
these lands (which were isolated parcels, nut contiguous, many of 
them not fronting on the avenue improved, and only a small por- 
tion of the benefited property as fixed by the statute of 1869, case, 
fol. 10) without reference to whether such amount was a fair pro- 


portion of the aggregate expense, and without reference to whether 
the aggregate amount named had been properly determined, and 
permitted a hearing only as to distribution of the burden among 
owners of the lots named. To illustrate, represent the lots origi- 


—— —— er ee 


nally assessed, as benefited by the expense, by the figures 1. 2, 3, 
4,5. Assume that the assessments on the portions represented by 
the figures 3, 4 and 5, amounting to $60,000, were paid. The 
assessments on 1 and 2, amounting to $40,C00, were canceled. The 
Act of 1881 says to the owners of 1 and 2, “‘ we fix the whole 
amount of the expense at $100,000. On that question you have 
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no right to be heard. We fix yourshare of the burden at $40,000. 
Upon that question you shall not be heard. But we will hear you 
as to how that $40,000 shall be divided between the lots 1 and 2.” 
As to the important and vital questions of the amount actually and 
properly expended under the law of 1869, and the apportionment 
of that amount between lots 1 and 2, and lots 3, 4 and 5a hearing 
is denied. It is granted only on the minor and comparatively 
unimportant question as to the apportionment of the amount thus 
arbitrarily fixed among the owners of the lots made the victims of 
ythe law. The Act of 1881, in effect, renders judgment for $40,664.46 
principal, and $8,293.33 interest, and additional interest, against 
the owners of the selected lots without giving them a hearing, but 
graciously permits them to be heard as to the methods and propor- 


tions in which they shall contribute to make up these sums. To 


hold that swcA a hearing constituted “due process of law” would 
be entirely to fritter away the protection to property guaranteed by 
the Constitution. 

Under such a doctrine, a law might be sustained directing a 
judgment against A, B and C, for a fixed amount, without giving 
the defendants any opportunity to be heard, except 2s to the share 
of the fixed amount which each defendant should pay. 


2d. Lhe sums attempted to be levied on the lands in question are 
so levied without reference to special benefits to the lots assessed. 


These lots are only a small portion of the district benefited. 
None of them front on the avenue improved. No tribunal has 
ever decided that the lots in question were specially benefited by 
the expenditure of the sum named, nor has the legislature so decided. 
Certainly no one canclaim that the $8,293.33 charged upon them 
for interest, is for benefits to the lots. The original assessment, 


if valid, would not have drawn interest unless the law expressly so 
provided. 


People v. Gold and Stock Tel. Co., 98 N. Y., 67. 
79, 80. 

Lane Co. v. Oregon, 7 Walli., 71, 80. 

Hillard on Taxation, 16. 

City of Camden v. Allen, 26N. J. L., 398. 

Pierce v. City of Boston, 8 Met., 520. 

Shaw v. Pickett, 26 Vt., 482. 

1 Desty on Taxation, 9. 
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The law of 1869, as amended in 1870, determined what property 
was to be benefited by the improvement. The lands to be thus 
benefited were specified in section four of that Act. (/ufra, page 22.) 
f ISTO, the district of assessment was 


But, by the amendment « 
submitted to the judgment of the Commissioners. The Act of 1881 
does not repeal! these acts so fur as they provide for the district of 
assessment, but it directs the board of supervisors to levy the 
amount mentioned in section one, on the Jands against which 
assessments under the law of 1869 had been canceled, to be “ equit- 
ably apportioned among the several parcels comprising said lands,” 
i. e., the lands against which assessments lad been canceled. The 
law of ISS1 determines, in eflect, that a part of the lands included 
and specified as the benefited district under the law of 1869, as 
amended in 1870, shall bear a certain portion of the expenses of 
grading, etc., together with interest thereon. It is conceded that 
the Jands upon which this burden is imposed consist of isolated 
parcels net contiguous, many of them not fronting on the avenue 
improved, and that a great portion of the original assessment, 
together with aos of the bt nefted territory, as fred under the 
statute of 1869, as amended, are not included within the law of 1881, 
nor directed to be taken into consideration in making the assessment. 
(Fol. 10.) The law of 1869 remains in full force, except so far as it 
has been adjudged unconstitutional. The repealing clause in the law 
of 1881 only repeals “all acts or parts of acts ¢nconsistent herewith” 
(sec. 4, anfra, p. 24); and no part of the law of 1869 is inconsistent 
with the law of 1881. Certainly the part of section 4, which 
designates the lots to be benefited as “the lands and premises 
fronting on said str.et or avenne, * * * extending back as 
provided heretofore in section 3 of this Act, is not inconsist- 
ent with the law of 1881,and is not repealed by it. The same may 
be said of the amendment of this section by chapter 619, of 1870 
by which the commissioners are directed to ascertain the lands 
to be benefited, ‘the district of assessment to extend back as 
provided heretofore in this Act.’” 

The persons against whom these assessments were made resisted 
them on the ground that they were afforded no hearing as to the 
apportionment of the expenses of the improvement between their 
lands and the other lands assessed. Their resistance was successful. 
The Court of Appeals held that under the provisions of the law of 
2 
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1869, as amended in 1870, they would be, if the assessments were 
upheld, deprived of their property without ‘* due process of law,” 
for the reason that they had no opportunity to be heard upon the 
apportionment as between themselves and the owners of the other 
lands who paid voluntarily. 

The ljegisiature of 1881 came in and said to these successtul 
contestants in substance: * You must pay the entire amount that 
you were charged with by the unconstitutional law of 1869, with 
interest and costs. We wiil permit you to be heard as to how this 
burden shall be divided among yourselves; but we ‘ absolutely and 
conclusively’ determine the proportion of the expenses of the 
improvement which your property shall pay. We do not adjudge 
that you were the only persons benefited by this improvement ; 
on the other hand it was determined, under the law of 1869, as 
amended, that lands benefited by the improvement included other 
lands besides yours, of which your lands are a small portion ; but 
now, although the Conrt of Appeals has adjudged that the law of 
1869 was unconstitutional because it gave you no opportunity to be 
heard as to the share of these expenses which you ought to pay, 
we now determine, ‘absolutely and conclusively,’ that you must 
pay the proportion which you were directed to pay under the 
unconstitutional laws of 1869 and 1870.” 

The judgment of the Court of Appeals cannot be sustained with- 
out deciding that a State legislature by enacting an unconstitu- 


tional law fewrce, obviates the objection that it violates the State 


and Federal Constitution. 

It seems to us clear that the principle stated by Judge Finch 
does not apply here, and that the legislature of 1881, by enacting 
chapter 689 of that year, simply undertook to enforce an uncon- 
stitational law. To sustain the law cf 1881 is to decide that, 
whenever a person resists 2n assessment as unconstitutional on the 
ground that he has had no opportunity to be heard as to what is 
his fair and equitable proportion of the burden to be borne by the 
lands constituting the benefited district, the legislature has a right 
to punish this assertion of his constitutional rights by substan 
tially re-enacting the unconstitutional law and legislating that the 
successful contestant shall pay the sum imposed upon him, which 
has been declared illegal as in violation of the State and Federal 
Constitutions. The fact that there were several landholders, the 
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assessments against whose lands were canceled, and upon whose 
lands the assessment is undertaken to be levied by the Act in 
question, can make no difference. If the argument of the Court 
ot Appeals is sound, it would apply although there had been a 
single contestant. Suppose that one-half of the entire expense 
had been imposed upon Mr. Spencer by the Act of 1869, and 
that he and he alone had resisted the attempted imposi- 
tion. Is it possible that after the Court of Appeals had decided 
the law to be unconstitutional and his assessment had been canceled 
in pursuance of such decision, that it was within the province of 
the legislature to say “the Supervisors of Kings county are hereby 
authorized and directed to levy $50,000 upon the lands of John 
C. Spencer, together with interest thereon from the time it would 
have been paid it he had complied with the unconstitutional pro- 
visions of the Act of 18697? If not, how does it aftect the principle 
involved, that there were several persons other than Mr. Spencer 
who owned lands, the assessments upon which had been adjudged 


unconstitutional and void and had been canceled ¢ 


V. It is unnecessary to discuss the question whether a valid law 
for the reassessment of these expenses could have been passed. If 
the law of 1881 had provided for an assessment of the entire 
expense of grading, etc., upon a// the property benefited, with a 
provision to credit those ot the owners who had voluntarily paid 
under the void law, and had given all parties a right to be heard 
as to the aggregate amount of the expenses, and as to the entire 
apportionment, an entirely different question would have been 
presented. But it is submitted that no law doing less than this, 
or restricting the opportunity to be heard to the apportionment of 
a sum arbitrarily fixed among some parcels of the lands benefited 
and originally assessed, can be sustained. 

For the reasons above stated, the judgment of the Supreme 
Court of New York should be reversed and the court below should 
be directed by the mandate of this court to enter a decree declaring 
the assessment upon the lands in question to be void, and therefore 
not a lien excusing the plaintiff from their payment, and directing 
the defendant to complete his contract by the payment of the sum 
withheld. 

MATTHEW HALE, 

AvBErT Day, Of Counsel. 
Atty for Plaintiff in Error. 
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UNITED STATES SUPREME COURT. 


JOHN C. SPENCER, 
Plaintiff in error, 
AGAINST 


CAROLiVE L. MERCHANT, Execurrix, ere... or JOHN 
MERCHANT, DeEcrAsrEp. 


Appendix Containing so Much of the Laws of the State 
of New York as Relates to the Matter in Controversy. 


First. Chapter 217 of the Laws of 1869, entitled “An act to 
lay out, open and grade Atlantic avenue, in the town of New 


Lots, Kings county.” 


Secrion 1. The Supreme Court of the seeond judicial district, 

at a Special Term thereof, to be held in the county of Kings, 
shall upon the application of one or more freeholders of the 
town of New Lots in said county, appoint three disinterested 
persons, residents and freeholders of the said town, as commis- 
sioners for the purposes of this Act, and shall fill any 
vacancy or vacancies which may oceur by reason of the death, 
resignation or removal from said town of any of said commission- 
ers, or his or their inability to act, by reason of disease or other 
infirmity, to be adjudged by said court. The persons so appointed 
shall, before entering upon the duties of their appointments, 
severally take and subscribe the oath of office prescribed by the 
Constitution, and file the same in the oftice ot the clerk of the 
county of Kings. 
§ 2. The said commissioners shall immediately proceed to lay out in 
the said town, a street or avenue in continuation of Atlantic avenue, 
in the city of Psrooklyn, and extend the said avenue in an easterly 
direction trom Van Linderin avenue in the said town to the 
division line of Kings and Queens counties, the said avenue to be 
located within the same lines and he ot the same width as it is now 
laid out and opened through the westerly portion of said town of 
New Lots. They shall cause proper stone monuments to be placed 
to designate the lines of said avenue so to be laid out, and shall 
cause a proper description of said laying out, signed and acknowl- 
edged by them, to be recorded in the ‘oftice of the register of the 
county of Kings, and filed in the otlice of the clerk of the town of 
New Lots. 

$3. If the owners of the land lying in the said avenue so 
to be laid out shall not, within three months after notice 
of the laying out of said avenue and recording of said description 
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thereof, convey the land owned by them, respectively, to the town 
of New Lots, for the purposes of a public street or highway, the 
said commissioners shall proceed to estimate the value of any 
lands and buildings not so vonveyed and lying in said avenue, 
and award damages to the owners thereof, for taking the same for 
the purposes of a public street or highway, and at the same time 
assess the amount of such awards and the expenses attending such 
award and assessment upon the lands and premises which, in their 
judgment, shall be benefited by the opening and extension of said 
avenue, in proportion to the benefit accrning to them by reason of 
such opening and extension, extending to the centers of the blocks 
on either side of said avenue, between East New York avenue and 
Schenck avenue, and from Schenck avenue to the county line, ex- 
tendiag three hundred feet from the line of said avenue. Letore 
proceeding to make such award and assessment, they shall give 
public notice in two or more public newspapers published in the 
county of Kings, at least twenty days before meeting for that pur- 
pose, of their intention to proceed to make the award and assess- 
ment required by this Act, and of the time when and the place 
where they will meet for that purpose, at which meeting all per- 
sons interested may appear and be heard in relation to the said 
award and assessment. Such commissioners shall make such award 
and assessment in the form of a report, which shall be presented 
to the Supreme Court of the Second judicial district at a special 
term thereof to be held in said county, for confirmation, apen 
notice to be published in the newspapers aforesaid, at least fourteen 
days before the application tor the confirmation thereof, in order 
that all persons having any objections to said report may be heard. 
Said court may confirm such report or send the same back to said 
commissioners for revision or correction, or may correct the same, 
as it may deem just. If the said report shall be sent back to the 
commissioners, it shall, after revision, be presented to such court 
again, for confirmation upon the like notice as before, and such 
court shall proceed thereon as before. And such proceedings shall 
be had towards the confirmat*on of said report as often as may be 
necessary, until such report shall be finally confirmed. Upon the 
confirmation of such report, the lands tor which awards shall be 
made therein shall vest in the town ot New Lots, for the pur- 
poses of a public street or highway, and the amount of the assees- 
ments on the lands assessed therein shall be returned to the super- 
visor of the said town, and shall, by the supervisors of the county 
of Kings, be added to and madea part of the annual taxes in equal 
proportions, for each of the ensuing three years, with interest on 
the portions unpaid upon the lands so assessed, and shall be paid 
over, when collected, to the supervisor of said town, to be paid by 
him to the persons entitled to receive such awards. The said com- 
missioners shall have power to cause the necessary surveys and 
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maps of said street or avenue to be made, and to employ a clerk 
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and counsel to assist them, and the expense incurred for such pur- 


poses shall not exceed five thousand dollars, and shall form part of 


the expense to be assessed as aforesaid. 

§ 4. Upon the confirmation of the report in relation to the open- 
ing of the said street or avenue as aforesaid, or on the conveyance 
of the land to be taken for said avenue by the owners thereof to 
the town, as contemplated by this Act, the said commissioners shall 
be authorized to enter upon the land and premises taken for said 
street or avenue, and shall cause the same to be properly regu- 
lated, graded and prepared for public travel, in a manner consist- 
ent with the requirements of a public street or avenue, and to 
assess the expense of such regulating, grading and preparing upon 
the lands and premises fronting on said street or avenue, ratably 
according to the num ber otf feet fronting on said street or avenue 
of said lands respectively, extending back as provided heretofore 
in section 3 of this act. They shall certity such assessment to 
the supervisor of the said town, and the amounts so assessed shiall, 
together with interest at the rate of seven per cent per annum, 
from the time of making such assessinent until the expiration of 
the warrant of the collector, be added by the supervisors of the 
county of Kings, to and made a part of the annual taxes for the 
ensuing year upon the lands and premises upon which they are 
assessed respectively. and shall, when collected, be applied to the 
payment of the bonds to be issued for the purposes of this Act as 
hereinafter provided. 


Second. Chapter 619 of the Laws of 1870, ent:tled, ** An Act 
to amend an act entitled ‘An act to lay out, open and grade 
Atlantic avenue in the town of New Lots, Kings County, passed 
April sixteenth, eighteen hundred and sixty nine, and in addition 
thereto.” 

There is nothing in this act which is deemed to be mate- 
rial to the questions involved on this argument, and it is not, 
therefore, printed herein; but it is stipulated and understood that 
either party is at liberty to refer thereto upon the argument as it 
it were stated at length. 


Third. Chapter 689 of the Laws of 1881, entitled, “ An Act to 
provide for the payment to the State of New York of the amount 
charged by the comptroller to and due from the county of Kings, 
by reason of the cancellation of the assessments for regulating and 
grading Atlantic avenue, authorized by chapter two hundred and 
seventeen, laws of eighteen hundred and sixty-nine, as amended by 
chapter six hundred and nineteen of the laws of eighteen hundred 
and seventy.” 
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Section 1. The board of supervisors of the county of Kings 
are hereby authorized and directed to levy on the assessment-roll 
of the town of New Lots, in said county, in and for the year eigh. 
teen hundred and eighty one, on the lands against which assess- 
ments for regulating and grading Atlantic avenue, in pursuance 
of chapter two hundred and seventeen, laws of eighteen hundred 
and sixty-nine as amended by chapter six hundred and nine- 
teen, laws of eighteen hundred and seventy, were canceled Jannu- 
ary twenty-ninth, eighteen hundred and seventy-nine, by the 
comptroller, and charged to the county of Kings, a sum 
equitably apportioned among the several parcels comprising 
said lands, which shall be sufficient to refund to the 
State the sum its due by reason of such cancellation, 
which sum, amounting to forty thousand six hundred and sixty-four 
dollars and ninety-six cents, was duly credited August twenty- 
eighth, eighteen hundred and seventy six, by the comptroller of 
said state to the treasurer of Kings county, and the interest charged 
thereon by said comptroller, as required by law, to February first, 
eighteen liundred and seventy-nine, amounting to eight thousand 
two hundred and ninety-three dollars and thirty-three cents, together 
with turther interest thereon, at six per centum per annum from 
February first, eighteen hundred and seventy-nine, to the date ot 
such levy. Before proceeding to levy such sums the said board 
shall apportion the same among the several parcels of land herein- 
before mentioned, and said board shall give ten days’ notice of the 
time and place when they will meet to make such apportionment, 
which notice shall be published daily in a newspaper published in 
the county of Kings, and all parties interested in said lands shall 
be entitled to be heard before said board, upon the question of 
said apportionment. 

§ 2. The sums so levied, in accordance with the provisions of the 
foregoing section, shall be collected by the duly authorized colleetor 
of taxes of said town, in the same manner as the other taxes levied 
on said assessment-roll of said town are collected ; but shall be kept 
separate and distinct therefrom, and, when collected, shall be sepa- 
rately paid to the treasurer of Kings county. When the said 
collector shall make his return of unpaid taxes, levied on the assess- 
ment-roll of his town, in and for the year eighteen hundred and 
eighty-one, tu said treasurer, he shall embrace in a separate report 
a list of such of the lands on which said special tax was imposed 
and remains unpaid, together with the sutns so levied against each 
ot said parcels, tor that purpose, with such interest and fees thereon, 
if any, as are required by law to be added by the collector to other 
taxes returned by him to the county treasurer as unpaid. In case 
the said special taxes or assessmnents so returned to the said treas- 
urer, or any of them, shal] remain unpaid at the expiration of thirty 
days after the delivery thereof to him by the said collector, the 
said treasurer shall give not less than thirty days’ notice, by affixing 
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a written or printed copy of said notice in four publie places in 
said town of New Lots, that at the time and place specified in said 
notice, he will sell, at public auction, the lands on which sueh_ spe- 
cial taxes or assessments remain unpaid, for the lowest term of 
years tor which any person will take the same and pay the amount 
of such assessment, with interest thereon at the rate of ten per 
centum per annum from the time the same was returned by the 
said collector. Such sale of any parcel of land for such unpaid 
special fax or assessment thereon shall be subject to all other taxes 
or assessments that may then be due or payable thereon. If no 
person shall bid for any parcel of land then offered for sale the said 
treasurer shall bid it in for a term of not less than one hundred 
years, in the name and for the benefit of the town ot New Lots. 
He shall also give a certificate of such purchase to the purchaser 
ot each parcel at said sale. whio shall become entitled to a lease or 
conveyance thereof trom the treasurer of said county, unless the 
said parcel shall be redeemed within two years from the time of 
said sale by the payment to the purchaser, or to said treasurer for 
such purchaser, of the sum paid therefor, with interest thereon at 
the rate of ten per Centum per annum. 
3. All amounts received by said treasurer from the collector 
of said town, In payment of said special tax or assessment, or that 
said treasurer may receive in payment tor lands sold at any such 
sale. shall be applied by him to pay the amount so due the state ot 
New York by reason of such cancellation. 

S 4. All acts or parts of acts inconsistent herewith are hereby 
repealed, 


7. 


§ 5. This act shall take effect immediately. 


Le 


Fourth. Chapter 189 of the Laws of 1882, entitled “ An act to 
provid tor the Arivision inte three annual installments the (LS8ES88- 
ments for grading Atlantic mvenwte an the forwwon of New Lots, in 
the COUNTY or Aings, nrst (ISSESS¢ a unde r the Provisions or chapte }" 
{ino Aundred and seventeéc _m Laws or erghtes Hi ji undred and sixty- 
nine, as amended by chapter six hundred and nineteen, Laws of 
eighteen if unadred and N¢ venty, and apportioned hy the hoard of 
SUPCPVISOTSE of said CO ney mnrde ,* the Provisions of chapter 81x 
A unadred ana eighty-nine, laws of evyhteen jh undred and. erghty- 
Olle bs 

Sreerron 1. The treasurer of Kings county is hereby authorized 
to receive payment of any assessment returned to him under the 
provisions of chapter six hundred and eighty-nine, laws of 
eighteen hundred and eighty-one, made prior to the annual meet- 
ing of the board of supervisors of said county for the year eighteen 
hundred and eighty-two. At such meeting he shal! hand an 
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account of said assessment remaining unpaid to the said board, and 
the said board shall cause one-third part of said assessment to be 
included in and made a part of the annual taxes upon lands liable 
for said assessments, but in a column separate and apart from the 
other taxes, for each of the ensuing three years, and when so levied 
shall be chargeable with the same interest, default and fees as the 
other taxes of said town. 

§ 2. The collector shall each year make a separate return of the 
installments remaining unpaid for the year, first adding thereunto 
default and fees to the treasurer of said county, who shall credit 
him with the amount thereot. The said treasurer is hereby directed 
to receive payment of any installment so returned, made prior to 
the first day of May, eighteen hundred and eighty-five. 

§ 3. The treasurer of said county is hereby authorized to receive 
payment of any installment not then levied as aforesaid, with col- 
lector’s tees for said collector, and to discharge so much of said 
assessment. 

S$ 4. Should any of said installments remain unpaid on the first 
day of May, eighteen hundred and eighty-five, the said treasurer is 
hereby directed to apportion among the several parcels of land the 
expenses of advertising and selling the same as provided for in this 
section, and the aggregate amount of installment or installments 
and expenses as aforesaid, shall be the amount tor which each of 
said parcels is to be sold. The said treasurer shall then give thirty 
days’ notice by publishing the same in each of the local papers pub- 
lished in said town, and in three of the leading daily papers 
published in said county, once each week for four consecutive weeks, 
that at a time and place to be specitied in said notice he will sell at 
publie auction the lands upon which said installments, or any of 
them remain unpaid as aforesaid, tor the lowest term of years for 
which any person will take the same and pay the amount due upon 
any of said parcels. Such sale shall be subject to all other taxes 
and assessments that may be due or payable thereon. If no per 
son shall bid for any parcel ot land then offered for sale, the said 
treasurer shall bid it in fora term of not less than one hundred 
years in the name of and for the benefit of the town ot New Lots. 
He shall also give a certificate of such purchase to the purchaser of 
each parcel at said sale, who shall become entitled to a lease or con- 
veyance thereof from the treasurer of said county, unless the said 
parcel shall be redeemed within two years from the time of said 
sale by the payment to the purchaser or to the said treasurer for 
such purchaser of the sun paid therefor, with interest thereon at 
the rate of ten per cent per annum. 

§ 5. All amounts received from the collector by said treasurer, or 
received by him in payments of said assessments, or any installment 
or installments, or that he may receive in payment of lands sold at 
any such sale, shall be applied by him to pay the amount due the 
state of New York by reason of the cancellation of said assessments. 
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§ 6. All acts and parts of acts inconsistent with the provisions of 
this act are hereby repealed. 

S 7. This act shall take effect immediately. 


Fifth. ¢ hapter 339 of the Laws of 1885, entitled An act to 
amend chapter Opi¢é hundred and eryhty-nine of the Laws of 
é ryhtee n hundred and ighty-two, entitled ‘An act to provide for 
the division 2nto three annual rnstalliments, the assessments for 
grading Atlantic avenue, in the town of New Lots in the county 
of Kings, first assessed under the PrOVISTONS of chapter two hun- 
dred and x wenleen, Laws of é ightee Hi A undre d and siaty-nine, as 
amended hy chapter siv hundred and nineteen, Laws of eighteen 
A undred and seve ney, and apportioned by the board of SU pre PUUSOTS 
of said county unde ;* the Provisions of chapter Sav j undied and 
eighty-nine, Laws of eighteen hundred and eighty-one. 


Section 1. Section two of chapter one hundred and eighty-nine 
of the laws of eighteen hundred and eighty two is hereby amended 
so as to read as follows: 

§ 2. The collector shall each year make a separate return of the 
installments remaining unpaid tor the year, first adding thereunto 
dJetault and fees to the treasurer of said county, who shall credit 
him with the amount thereot. The said treasurer is hereby directed 
to receive payment of any installment so returned, made prior to 
the first day of May, eighteen hundred and eighty-seven. 

§ 2. Section four of said chapter is hereby amended so as to read 
as follows: 

§ 4. Should any of said justallments remain unpaid on the first 
day ot May, eighteen hun and e rity-seven, the said treasurer 
is hereby directed to apperiion amon. the several parcels of land 
the expenses of advertising and selling the same, as provided for in 
this section, and the aggrevate amount of installment or install- 
ments and expenses as atoresaid shall be the amount for which each 
of said parcels is to be sold. The said treasurer shall then give 
thirty days’ notice by publishing the same in each of the local 
papers published in said town, and in three of the leading daily 
papers published in said county, once each week tor four consecu- 
tive weeks, that at a time and place to be specified in said notice 
he will sell at public auction, the lands upon which said install- 
ments, or any of them, remain unpaid as aforesaid, for the lowest 
term of years for which any person will take the same and pay the 
amount due upon any of said parcels. Such sile shall be subject 
to all other taxes and assessments that may be due or payable 
thereon. If no person shall bid for any parcel of land then offered 
tor sale, the said treasurer shall bid it in for a term of not less than 
one hundred years, in the name of and for the benefit of the town 
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of New Lots. He shall also give a certificate of such purchase to 
the purchaser of each parcel at said sale, who shall become entitled 
to a lease or conveyance thereof from the treasurer of said county, 
unless the said parcel shall be redeemed within two years from the 
time of said sale by the payment to the purchaser or to the said 
treasurer, for such purchaser, of the sum paid therefor, with interest 
thereon, at the rate of ten per cent per annum. 

S$ 3. Nothing in this act contained shall be construed to impair 
the validity of said assessments, but the same are hereby attirmed 
and contirmed, and the unpaid installments are hereby made a 
lien upon the several parcels of land respectively liable for said 
assessments. 

$4. This act shall take effect immediately. 


It is hereby stipulated and agreed between the parties hereto 
that the foregoing copy of statutes of the State of New York 
bearing upon or involved in the determination of this case, may be 
used and referred to on the argument of this cause, and considered 
in evidence herein; and that either counsel may refer to any other 
statutes, and to any reports of judicial decisions bearing upon the 
questions involved herein, with the same eftect as if the same had 
been formally put in evidence. 

Dated January 3, 1887. 

ETHAN ALLEN, 
Atty for Defendant for purposes of this paper. 
ALBERT DAY, 
Att’y for Plaintiff in error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. 


John C, Spencer, plaintiff in error, 


against N | 
ee o. 1304. 
Caroline L. Merchant, executrix of John nee 


deceased, defendant in error. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT. 


This case comes before this court upon a writ of error sued out by 
the plaintiff to review the judgments of the Court of Appeals of the 
9 State of New York and of the Supreme Court of the State of 

New York. There are three assignments of error. 

Ist. That chapter 689 of the laws of New York for the year 1881, 
and the proceedings thereunder, were in violation of the Constitution 
of the United States, and void, for the reason that they deprived the 
plaintiff, and other persons assessed thereunder, of their property with- 
out due process of law. 

2d. That the assessment made under said statute was illegal and void, 
because the same was in pursuance of the said act of the Legislature of 
the State of New York, which was unconstitutional and void. 

93 3rd. That the judgments given in favor of the defendant against 
the plaintiff were null and void. 


See assignments of error, p. 15, fols. 30 to 41. 


This case came before the Supreme Court, General Term, for the 
Second Judicial Department, upon a case made in which all the facts 
in dispute were agreed upon under section 1279 of the Code of Civil 
Procedure. The plaintiff seeks to compel the defendant to perform 
a contract for the purchase of real property in the town of New Lots, 
Kings county, New York. The defendant refused to complete the 
contract unless the plaintiff removed therefrom a lien of $1,221.73, 
with interest thereon, being an assessment of record against the real 
property in question. This the plaintiff declined to do, and hence 
this action. 


SPENCER VS. MERCHANT. 


4 In 1869 the Legislature of the State of New York passed anact 
providing for doing certain work upon Atlantic avenne in the 
town of New Lots, Kings county, which was to be paid for by assessment 
upon the property owners benetited by the improvement. 
Laws of the State of New York, 1869, chap. 217, 
amended by Laws of 1870, chap. 619. 


Pursuant to these statutes the work npon the line of the improve- 
ment was done and completed, and assessments therefor were duly laid 
upon the property supposed to be benefited thereby. Some of 
these assessments were paid voluntarily; others were contested. 
In 1878, the Court of Appeals of the State of New York, in the 
ease of Stuart v. Palmer, decided that the statutes above referred to, 
under which the assessments had been laid, were unconstitutional and 
void, for the reason that they imposed an assessment ‘* for a local 
improvement, without notice to, and hearing, or an opportunity to be 
heard, on the part of the property-owner, which had the effect to 
deprive him of his property without dune process of law.” 


~) 


Stuart v. Palmer, 74 N. Y. 183. 


6 Thereafter, in the year 1881, the Legislature of the State of New 

York passed a statute, by the terms of which it was provided that 
these same assessments, which had not been paid and which had been 
made under the statutes so declared unconstitutional as above, should be 
placed by the supervisors of the county of Kings, with interest added, and 
apportioned upon the specific pieces of property within the assessed 
district which had not paid the assessment for thisimprovement. The 
only notice which the supervisors were required to give to the property- 
owners in interest was a notice as to the apportionment of the assess- 
ment upon the different parcels. No provision was made for the ques- 
tioning of the amount of the assessment. In other words, the property- 
owners found their property assessed for the same amounts under the 
statute of 1881 as they did under the statutes of 1869 and 1870, with 
this exception, that it was increased by interest being added. 


Laws of the State of New York of 1881, chap. 689, 


~ The judgments of the General Term of the Supreme Court 
and of the Court of Appeals were in favor of the defendant 
in errror. 


POINT I. 


The statute complained of, to-wit, chapter 689 of the Laws of 1881, 
is constitutional and valid. 

It is claimed that this statute is in violation of article 14, section 1 
of the Constitution of the United States. This article provides, 
among other things, in words as follows: ‘ Nor shall any State deprive 
any person of life, liberty or property, without due process of law.” 


SPENCER VS. .MERCHANT. 3 


S - It must be conceded that due process of law is a restraint 
upon the legislative as well as the executive and judicial powers 
of the Government. 


Murray, Lessee, vy. Hoboken Land Improvement Co., 

, IS How. (U. 8S.) 272. 

« [t seems to be generally settled that the levying of an assessment 
without any notice to the property-owners is the taking of prop- 


erty, under the Constitution, without due process of law. “ In sneh 
proceedings, therefore, it must be a matter of the utmost importance 
to the person assessed that he should have some opportunity 
9 to be heard before the charge is fully established against him.” 
Cooley on Taxation, 265. 
Overing v. Foote. 65 N. Y. 2638. 
Philadelphia v. Miller, 49 Penn. 440. 
Davidson v. Board of Administrators, New Orleans, 17 
Albany Law Journal, 22 


These eases seem to hold that before an assessment can be laid and 
property = by due process of law, that some notice must be given. 
It is, however, the province of the Legislature to prescribe the kind of 
notice and the mode in which it may be given. It cannot dispense 
with all notice. 

Stuart v. Palmer, 74 N. Y. 184. 


10 The present act of the Legislature does provide that notice shall be 
given. “ Before proceeding to levy such sums the said board shall 
apportion the same among the several parcels of land hereinbefore 
mentioned, and said board shall give ten days’ notice of the time 
and place when they will meet to make such apportionment, which 
notice shall be published daily in a newspaper published in the county 
of Kings, and all parties interested in said land shall be entitled to be 
heard before said beard upon the question of said apportionment.” 


Chap. 689, Laws of 1881. 


os As to this notice being given there is no dispute, and this notice it is 
claimed gives the property -owner every right to which he is entitled. 
The Legisl: ature of the State of New York had power, upon provid- 
ing for the giving of notice as above set out, to place any tax upon 
property for public purposes that it saw fit. Its power of taxation to 
that extent is unlimited. 
Weisner v. Village of Douglas, 64 N. Y. 91. 
In the Matter of Van Antwerp, 56 N. Y. 261. 


It may be that exaction in such matters may be oppressive and 
11 unjust, still it is unlimited. 


Litchfield v. Vernon, 41 N. Y. 123. 
People v. Brooklyn, 4 N. Y. 427. 


Horn v. Town of New Lots, 83 N. Y. 100. 


TRANSCRIPT AS STIPULATED. 


SUPREME COURT OF THE UNTTED STATES. 
OCTOBER TERM, 187. 
No. 126 
RUSSELL SAGE, APPELLANT. 
US. | : 
4 THE MEMPHIS AND LITTL NSC > OMPANY 
(AS REORG 
No. 127. 
THE MEMPHIS AND LITTLE ROCK RAILROAD COMPANY 
(AS REORGANIZED), APPELLANT, 
Us, 
J RUSSELL SAG] 


PPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
rHE EASTERN DISTRICT OF ARKANSAS 


ISS4. 


FILED OCTOBER 18, 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 15587. 


RUSSELL SAGE, APPELLANT, 
US. 


THE MEMPHIS AND LITTLE ROCK RATLROAD COMPANY 
(AS REORGANIZED.) 


No. 127. 


THE MEMPHIS AND LIPTLE ROCK RATLROAD COMPANY 
(AS REORGANIZED), APPELLANT, 


RUSSELL SAGE. 


APPEALS FROM THE CiRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF ARKANSAS 


riginal. Prir 

Trar St U1 a ree ee ere bia cedtaal l l 
Deer June 24, 1882... .--. ialisiiliseane initials: amie abins _ 2 ] 
Com] le se iets iia mane i 
Kx! — fied py o dg { ( [ > 4 10 ty 

Mot ind petitio * John L. Farw t none 12 7 
\ fliday f H. G. Fleming ie sas oieaile aetna _ 22 |2 
sta lent t of re] or _ fa . is y 1 
Affidavit I A. Ma land —_ ciiatiahlaa ds iat — — 2% 16 
R ll] Sa ee eS eet et 0) 18 

John W. Goodwin sedis iahieiiinlialls iia ati i 19 


JuDD & DETWEILER, PRINTERS, WASHINGTON, AUGUST 


Answer and cros plaint of R. K. Dow-_-. se a 1] D4 


4% - 
Rn. Kh. 6 ‘ err -_ 17 24 
B Rn. WR. 4 , bs 28 


*; 

{) - - *) » os 
- -) 

{ ) } — di 5 me 
; t 

«) «\ a - - - - 7 ons 


> i ,t) ; 
‘ - 
7% - (e 
I I} -_——— , 
\ ‘ i 
; ‘ anne ‘i - i } } } 
. _.) - 
i - = ‘ , , 4 
. ¥ 
\ ’ Ps } Te. 


bee} “a 
( }} ai }™ 
( )} us y »-) 
{ ) " 103 os 
lve - _ 2 . m 7 wits 10.5 yi 
SUD] a: a 1aM) ‘,() 


> | l¢—-D) . : liv H5 
C—N vf D - 121 ri 
Tul pt > sii lie . iZZ if 


| = ee we! sh arial avian) sain 12:5 id 
= cut : és wadianien 124 re 


‘ 
i] RR \ =] — ‘ ee _ 125 st) 
J It \ - t . . y wean nae 12h x] 
Ix I , : \ —_— —_ Me SE omens 124 Ss] 
L—hK 1\ : . 4 ss eat 127 82 
Mo1—EK. K. Sibley’s de indie cicupaieal ae $2 


N—H. G. Fleming’s deposition ---- ensienieihenin' iecniseiianagin casita ailitiiaeeaiiabibiaila 151 S$ 


one 


al 


~* 
a.» 


NNN 


WN N 


NNN 


ore 
a 


Appea 
Bond 
Bond 


INDFX. 


wekr : dep NR dj icdveliaet date ‘ 
f B. C. Brown, services to receiver. __. ---e- . eo 
A applicat (1 all Wanhce for =f rvices . - a 
n receiver’s accounts, (pri $. [S84 ha, : 
unc e CS unsel in master s othee a a 
, 
‘ # THI CX pr lists | reg Vey! a = " a = 
r’s oath to accounts F : ae 
iti Sage, Calet, Marquand inmate 
mns—C. G. Warner, Gov r Brown —s 
n—U. M. Rose SOOT ae ee i tad’ 
f defendant to fund Papen satilae 
B. ¢ Brown. for fees, S1.000 ’ ‘ 
a - IK a Pyig* ] <*é Ver - il ‘ ~4 at ‘és - 
reading CPOTL ...c<m0 « : , 
‘rr, ST.086.05, to M Pacifie R. R. Co., f Sa ' 
r SOOO) to Mo. Puaeifie R. R. ¢ f Ss 
r, S10.963 to M Pac. R. R. Co., | eX] - 
‘ 
}) I ( pDininant riel --_<—< - 
i 
ces J. M. Rose 
r \ a | S I J \] I a 
cal wp . 
ane I nn 
fd int for special finding. 
tof counsel, May 12, 1884 
, 
Ty pode nt i Cp rt — 
* + ; iy ’ cq ’ > rs }) y’? 
i oe | ii - a 
yi q*e? + , ort~tvruce i" = Su 
ty ire - - m a — « 
alon trace ee a aes P i — 2 satiate 
re 1 }) risiut I if mast - 7 — — — = 
Tay “ation of mnaste! ee ee ee ee os rs 
i é ? , + 
(>] é pl ae a - . i — i 
wed &e. SMCS Oe mee omen — - " “ 
ri 
nm. © 7 i Se ne NE eT ee 
~ } 
ng agreement as to transcript | irt of record ee ne ee 
‘i> iti- rip a eer eee ee e - 
inte ry T t] Ti »7 f OCcnitt — sais acl ais cata ai aes Pe ie 
ntervel n of Colby Z Pe Pee eiacaks 
f (’ossitt to master’s rep rt . TT ee ee ee 
‘ »,*# 
Lit cht _— —— _— aaa — = an —— —_ oa 


[7s 
17% 
.- 

Ri 


‘Rell 
}s: 
1} 
is4 
1S] 
1{4 
206 
VA tbe 
0G) 


“jepT 
~ i 
le | 
= 

7 ws 


—" 


a 
ii 
‘9 


,°4 
‘54 


RUSSELL SAGE Vs. MEMPHIs & LITTLE ROCK RAILROAD CO, l 


] STATE OF ARKANSAS, County of Pulaski: 
In the Pulaski Chancery Court. 


Be it remembered that at term of theePulaski chancery court, be- 
gun and held at the city of Little Rock, the seat of government of 
the State of Arkansas, on the third Monday in Septem ber, A. D. 
1S82—present, the Honorable D. W. Carroll, chancellor, presiding— 
among others the following proc ( dings Were had in said court on 
the 10th day of November, A. D. 1552, a day of said term, to wit: 
2 STATE OF ARKANSAS: 


-— 


In the Pulaski Chancery Court. 


RussELL SaGe, Plaintiff, 
| 

ip Se eaE ak » 1565. 
THe Memeuts & Litrte Rock RAILROAD COMPANY. as | 
Reorganized, Defendant. } 


Be it remembered that at aterm of the Pulaski chancery court, 
begun and hela at Little Rock, the seat of government of the State 
Arkansas, on the first Monday in March, A. D. 1882—present, the 
lion. 1). \W\V. Carroll. ehaneellor. pr siding—among othe Is the follow- 
Ing proce edings were had in sald eourt on the 24th day of June. 


+ 5 | ° | ° 
ISS2. a dav of sald terin. to wit 


Rt SSELL SAGE. Plaintiff. 
is 
MEMPHIS WN LLITTLI Ro kK RAILROAD (COMPANY. as Reorganized, 
Defendant. 


On this day came the plaintiff, by S. R. Cockrill, and the defend- 
ant, by Bb. C. Brown, and the plaintiff presents to the court his com- 
plaint in equity praying the appointment of a receiver to take pos- 
session of and operate the railroad and other property of defendant, 


’ 


and defendant, waiving notice, said complaint is heard, and the 
court being of oplion that such recelvi r 1s hecessary to protect 
plainuil’s interests and rights, it is ordered that Ee. KX. Sibley be, and 
he is hereby, appointed the receiver of this court, and as such Is 
ordered and directed, first being sworn and giving bond in the sum 
of fifty thousand dollars, payable to the clerk of this court, with 
security to be approved by this court, to take possession of the 
Memphis and Little Rock Railroad in and through its whole length, 
together with its inclines, connections, tracks, depots, rolling stock, 
books, papers, and all and singular, its property of every kind, 
character, and description, and to operate the same. 

And thereupon comes the said Kk. Kk. Sibley, and, being sworn in 
open court. upon his oath declares that he will faithfully discharge 
and perform his duties as such receiver, and will in all things obey 
the orders of this court in that behalf, and also presents to the court 
here his bond in the sum of fifty thousand dollars, payable to J. W. 
Callaway, as clerk of this court, and to his successors in office, with 
William Black, John D. Adams and Dean Adams as securities, 
which is approved by the court and filed. 

1—126 
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. ? 7 T 4 4 » es Ly . ‘- 

li Is therelore orde read that the def ndant at onee surrendet Pos 
. . } } } 1} 4 } } ° 
SESSION OF Its sald raliroad, rolling sto i: aba al] othe property ol 


every chara ter lo Sed recelver, and that the said receiver 
hesameas a railroad, in the usual manner, in its 
propre r yYUSTD “Ss Of Carriage ot frerolits., CX PFCSS matter, and 
Passe Hneers ; that he KEEP account Ol ill 1 celpts and expenses and 
make report thereof and of all lis acts and doings to this court, as 
And it is further ordered that as soon as may be the said receiver 

‘‘ ' : 


; ‘ 
‘1Y ? ! 
ue. iui 


| ? } j — ; , 1] 
do Plicin' clbici Lili \\ tt) Liie { oe SE fiiis { uiTt il loand Colli- 
} : . > oy ‘) + = # . | s* x, ig - > - 
picte Inventors QO] adil aha SINGULA! [rie Property (>) said’ company— 


i 
possession, or control as receiver in this cause, 
And it ts further ordered that said receiver shall edontinue the 
} 
i 


course, as the 


_ ] ‘ al ' rT co 
real, personal. ania mMIxead—WhnICch Nas Ormay eome into his hands, 


, ' i ~mastinemacl 3 ‘| -— eee _ } . 
Oy} ration ol the Pabivouad In the Oradimarvy and usua 


} ° } ° . . . 
Same Is NOW Operated, Th) chee COMMING CArTPLAG. OT fre polit and prtssen- 
7 ) } . } : Fi " ; . 
Vers, having due re erarad to tiie public mterest and accommodation 
| stalece ‘ | ’ ( } } ee . ] . fy" } . oi ‘ 
6) | Lhe public, and Kee] Ye bie pPretbiises aha propery, Mold: Peak aby 
i i . 


} TS . p } , ee 
pe rsolbad. 1) WOOK COVaUION ANd Tepalry, to the Cla throat { he Salad road 


fli... ort i —T oS — } , : ] ] 
ber y by CHICICHTLV Operated With safetv and convenrenee to the pub- 
. . . . 4 


. r } } ’ ? ° 7 5 | a © 
lie. lo the same end he shall from time to Linde CMpley and cdls- 
I : 
‘haree all needful |; wnime cartantia sich ma ts san shall — 
( hire clil Tit QPcbh Pat eIUPT CI y . Veuasietn CELE WVeOeNtS, ANC Shall pureia { 
} , , . > . . 
and pri iO] all DCCL DIALeCPIAIS alla SULpopoi de SAS Mav Seel LO Thlm 
] - 7 +] : ; was ; 
to be necessary aha Propy rib the enerelse of a Sounad discretion. and 
* i 


MW hay . t] | ad} ing | 
he shal lave power to settie and adjust, according to the usua 


, 


> " : , i ; ‘ + 3 | " ‘ P } . > } ] : : 

eourse ol busine SS, adil OUTSTANGING Lraiihe balane S With othe rall- 
} ] } } 2 

roads, steamboats and telegraph companies, and to settle and adjust 


li] baa Be —— sy | 7: oo ; "a : 
such IKE DaAANCce aS NAV Hereattl irom time to time arise: and he 
lall | ee ae : — ee ’ BS encieont — id 
eres have power LO Thane ANG AaDPOgALe All USUAl and necessary an 


proper arrangements for the mterchange of business in the way of 
tratlie, and to continue or ab rarrangements ol the like 


= ‘ : +} ’ 4 ' . 7 i ' .* . " * ora) 
kind, and to continue existing or to make new and proper arrange- 


— 
4 
j 


" me > ] *s > .. ‘ . ™ 7 } — . . *> ] . ‘ 
ments tor the tratister of freight and Passenger Cars over and across 
} . : _ ' ps ry — . 
Lhe Mississippi river to and rom \ CIM IIS, lL hnnessee, ana gVeher- 
} S| } . : ' 


ally to do a 


i 
ve 4 riorm 1 | t hia) ~ rperTsa | ‘)) ] y's)? sy? « ‘yg? 1] <¥ th) " 
i I ‘ hii clil oe ‘ Ldctl clbid| 1T'¢ pPU | ACCOPAINY LO i 


Y ewe } . ; } . 
ruUics ana usages (| LOOd FAMPOaad ManalvemMent to mMerease the busi- 
. } } P } ‘ : ‘ 
hess Oo} thie road ana Promote the Convenlenece of the publie. 
} . ° . . , } , . . + ‘ 
And it is turther ordered that sald recerye r shall have power, at 
. . . ) 3 1) . 
his discretion, ce prosecute ana defend all enNisting actions bv or 


/ 


a ® ' } 4 ;, , ‘ dl | 
agaiMst sald company, and to pay o1 defray the usual and ordinary 
ce and prosecute any action 


a ? . 
expenses mMeiwent thereto. and to commen 
, 
which, in the usual course of business. he mav deem it) necessary 


' ] -e. } } 
and Propel to Commence Hereaiter, either in the name of the said 


; : Tu"? 6) “7 ee , —o ] — = ] 

company or in his own name, as such receiver, as he mav be advised ; 
] } , } : > 2 } as a 4? . ‘ " s ‘ ; 

and to delena anv aba aii SUitTS That may hereaiter be brought 


against said COMpany OP against himself, as receive r, by permission 
ol this eourt, and LO cle brea thre hece ssary and proper eX pense of such 
proper prosecution and defense, Inelud le fees of counsel 
employed tor the purposes, and miaiv ¢ mplov and retain the 
4 same counsel lie retotore acting for Sad railroad Company 
and may pay the same salaries which bave been paid by de- 


ne reasona 
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fendant or otherwise at his discretion. And he is also empowered 
to sue for, collect, receive, and receipt for all sums of money due or 
claimed by said company, and to especially receive and receipt for 
all moneys due from the government of the United States to said 
company, and to pay all expenses incurred in the adjustment and 
collection of sueh demands. 

And he is authorized and empowered to ecolleet or convert any 
of the notes, bonds, or other securities payable to said railroad com- 
Ppahiy which Mav Come into his hands and LO pledge or hypothecate 
the same to secure payment of any moneys borrowed by him by 
leave of this court, to pay at his discretion all Hens existing on the 


_ 


— 


depots and depot buildings used about the business of said railroad 
in thi all due and unpaid 
purchase-money of locomotives or of other rolling stock used on 
said road if the same can be discharged out of the earnings of the 
road. 

And he is further authorized to contract for, obtain, and use all 
rights of wav over or across lands or other railways in this State or 
elsewhere which in his judgment are necessary for the due and 
profitable operation of said railroad, and to pay all sums of money 
necessary to abt 11h) and Operate the Salle, 

And the said receiver is further directed to pay and.discharge all 


rers, servahts, agents, and emn- 


} 47 } 
debts que from the companyv to tabe 
i ‘ 
; ; é' oo mae ae : 
ployees of all kinds lor services rendered mn and about the conduet 


} } : — ' ! - 
ana mMahagem nt of] the business of ssid company, and AiSO to pas 


any debt of said company contracted for materials and supplies 
purchased for use of said company or its employees, and may issue 
certificates of indebtedness for any sum or sums of money which he 
1s he re by authorized to pray. 
nd it is further ordered 1 
and with ordinary prudence and care In the management of said 
le in his individual rig 


— 


iat said receiver, acting in good faith 


ee 


} 
| 


nt forany 
. } - 4 ae F- — : » ftaw , 
breach Of any contract entered Tito >\ him as reeelver or for any 


. ] 7 . : } 
business, Shialii hot he answerable 


injury to anv person or to any property oO] any person by any accl- 
dent occurring 1n the management and operation of said railroad 
or its business or by or through the negligence or tisconduct of 
any person employed by him; nor, acting in good faith and with 
ordinary prudence and care, shall iable for any default, theft, 
or embezzlement of any person employed by him. 

And it being shown that some part of the property hereby placed 


in the hands of said reeeiver is situated in Memphis, Tennessee, and 


, 


that in the conduct of the business of said company other portions 
of said property must be sent into the State of Tennessee, and that 
many sums of monev must necessarily become due to said receiver 
~ from persons and corporate bodies doing business In said 

oD State of Tennessee, and that there is danger that the POsses- 
sion thereof by said receiver may be disturbed by many vex- 

atious suits in the courts of said State, said receiver is hereby 
authorized and empowered should, in his Judgment, necessity there- 
for arise, to apply by petition or bill to any court of Tennessee to 
be appointed the receiver of that court of all such property, with 


4 RUSSELL SAGE Vs. MEMPHIS & LITTLE ROCK R. R. CO. AND 


leave, however, to pass all his accounts as receiver before this 
eourt. 

But it appearing that some immediate present repairs of the road- 
bed and rolling stock are imperatively needed, and that sueh neces- 
sities are frequently occurring, said receiver is authorized and em- 
powered to have such PepalPs tha le and to ineur in doing so a debt 


of twenty-five thousand dollars, to be paid out of the future revenues 


oft sald rond. which are at re by pledged for bavinent the reot. 

And said receiver is further authorized to offer and pay a sufh- 
elent reward for the deteetion and conviction of all persons who 
have or hereafter may injure said railroad or int 
the trains thereon, and to employ counsel and = prosecute such 
persons. 

And said receiver has leave to app 
diireetions from tipi iQ) tine cLS he may ee advised. 


or damage 


2 


6 In the Pulaski Chancery Court. 


Mrempuis L\ND LIrrLe or IK RAILROAD Cony ANY. AS Reorganized 


ty 


t | eage, states that he has here fotore obtained 


l tL nited States cireult court for the eastern district 


The plaintiff, 
judgment in tl 
of Arkansas against the defendant, The Memphis and Little Roek 


a age | 2 
Railroad Company, as reorganized, in the sum of one hundred and 
twenty-five thousand nine hundred and twetty one 3. dollars, to- 
eether with eosts of sult taxed at thre —o De 

A eertified COPY of the reeord of said judgment is hereto attached, 
marked “ Exhibit AW and made part hereot 

Plaintiff alleges that the whole visibl and tangible property ot 


’ . . iy + . " . te 1 Bi ; ; 
the cde fendant COnsSISts OF Ws rabviroad extenaine from its junetion 


with the St. Louis. Tron Mountain and Southern railroad. near Bar- 


Ing Cross,in Pulaski county, Arkansas, through the counties of Pu- 
laskd, Lonoke, Prairie, Monro . ob ranels, and Crittenden, to the 
Mississippi river, an inclined tract used to transfer the rolling stock 
of said company to a steamboat in said river fer transportation Lo 


theeitv oO] Memphis, the SAI Ste amboat. ealle the ( ren. Wim (). Pi l'- 
son, certain tracts of land and a depot in the eity of Memphis, State 
of ‘Tennessee. built and used under a eontract with said eitv of Mem- 


phis, together with a number of locomotives, passenger, freight, and 
other cars and rolling stock and property as is usual in the man- 


— 


agement and operation of a railroa 


Plaintiff further states that on the first dav of Mav, 1S77. the de- 
fendant. by its deed of that date, MIOTIAMAMN | al] of its said property 


to certain trustees therein named to secure payment of its 
i bonds to the amount of S250,000, whieh bonds, as is shown 

by said mortgage, mature mn equal installments of 850,000 
each on the first dav of Mav in the vears 1879, 1880, 1881, 1882, and 
1883, respectively, as appears by a copy of said mortgage hereto at- 


ee ere 


SSR ST Rt ER re 
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tached, marked “ Exhibit Bb,” and made part hereof; that four Install- 
ments of said bonds are now due and unpaid, and that all are out- 
standing against said defendant. 

Plaintiff further states that by deed dated May 2, 1877, defendant 
mortgaged all its property, rights, and franchises of every descrip- 
tion to certain trustees therein named to secure the payment of its 
other bonds to the amount of $2,600,000, payable July 1, 1907, which 
bonds, after July 1, 1582, bear interest at the rate of eight per cent. 
per annum and have interest coupons attached thereto. A copy of 
sad mortgage 1S he reto ae marked “ Exhibit (,” and made 
part hereot. Plaintiff alle: ; sthat in both of said mertgages the said 
trustees are cthaatied “a amend to take possession of and sell 
all of said mortgaged property upon the non-payment of any of said 
sci interest when the same are due and wi 6 and that said 

nortg@ages are record led in the office of the recorder of deeds and 


saa for ach of the Coun ties above named. 
Plaintiff sea that the aggregate amount of the 
by the said mortgages exc eds the salable value of 
and franchises of every description ianaall (by y sale 
least greatly exceed the sum for which sais | property and fran 
would sell under execution; and plaintiff alleges that he believes no 


? 


a eould be found at more than nominal amounts for said prop- 


onds secured ° 
the property 
en lants, or at 
»} 


ijises 


a 
awe 
a) 

—— | meme a 


ao | 


erty by reason of the e _——- of said mortgages; that a large part 
of is bonds secured by the said first mortgage be ing due and unpaid 


the trustees named therein could and would interfere and preve nf 
the sal under ee of any part of said property if plaintiff 
should attempt to enforce — of his said Sia nt bv 


§ means the sat and that for these reasons to sue out an execu- 
“oy on his said judgment wont’ be to incur useless expense 

and delay, and would resu!t in no benefit whatever to him. Plain- 
tiff r faethe er alleges that if the property of said railroad is kept [oO- 
eether and legitimately and carefully used and worked in the bust- 


ness of transporting persons and fr" loht the same will produce a 
large income sufficient to pay the operating expenses and necessary 
repairs ior ¢: irrving on such business, and in each ape leave a large 
surplus to pay off and discharge plaintiffs debt: but this the defend- 
ant Posie and refuses to do; that such property can be made to 
ld such income o nly by ke eplng if tovethie ro and working itasa 

Init In the prope ‘transportation siness of the defendant, and that 
to seize and sell the rolling stock of defendant or any material part 
of its property woul : destroy its power to produce the income afore- 


said without materially benefiting plaintiff, and would greatly 
incommode the aes lic by destroying the use of said road in the 
manner contemplated by _ State In the grant of its chart 


Plaintit! further nave that the defendant has hitherto failed and 
refused to apply its said surp! lus income to the payment of his debt, 
and, unless prevented, it will continue so to refuse, and will apply 
its said surplus to other uses, to plaintiff’s irreparable injury and 
loss. Plaintiff Ssavs thiat on is remediless at law, and that his only 
remedy is in this court, which can, through its said receiver, take 
possession of and operate said railroad and in this manner seize 


herein, and said de 


MEMPHIS & LITTLE AND 


upon the only means in reach of the law of satisfying plaintiff's : 
demand. Plaintiff alleges that he seeks said relief subject to all 
the rights and equities of the holders of said bonds or of thei 
trustees, 
Wherefore plaintiff prays that this court appoint a proper person 
receiver of said railroad and of all its property and privileges 
{) and franehises of every kind, whether herein deseribed or not 
that said receiver, under Instructions and reporting to this 
court, operate said railroad in the business of transportation for on 
which it was constructed mn thi Usulali mabhhner, and that atter pay- 
ment of CN pchses, repalrs ina Wages Low due enmiplovees, the net 
earnings or surplus 1ncom I by the eourt appli i to the pavinent 
of plaintiffs Judgment, and for all other proper relief. 
S hk. COCKRILL. 
Sol. for PUFF. 
STATE OF ARKANSAS, fyof LP 
So RR. Cock: state that | torney for plaintiff, who 1s ab- 
nt from the Stat nd that the matters above set forth are true to 
the best of mv knowleda belt 
Ss. R. COCK RILL. 
Subseribed and sworn to before me the 24th June, 1SS2. 
J. W. CALLAWAY, Clerk. © ena 
10 UNITED STATES OF AMERICA, 
i l [) | (iid y 
Beit rememb . ae Lit irt of the United States of 
America in and ¢ eastern distriet of Arkansas, begun and 
holden on Monday,the 10th day of April, anno Domini one thousand 
er@ht hundred erohtyv-two t | Ly d States court-room, in 
the eitv of Little Roek, Arkansas—the Honorable Henrv C. Cald- 
well, di [ ude pres rd hh nes id court—thi following 
rroeceed rm Were I) wit. on Jui Pith. 18S? 
[kUss] Ss \ 
atthiien 
| O11 
MiemMPHIS AND Lirriee Rock RaArLRoap Company, as Reor- | 
oat 
(On his dav Comes Praln I. by LUT rnev. ss. R. ( ockril] and also 
comes the detendant, by Bb. C. Brown, its attornev. and by leave of 
the eourt pin ntitl files hisecomplaint herein against di fendant and 
thereupon said B.C. Brown produces and files herein a certified copy 
i ' * 
of a resolution of the board of directors of defendant authorizing and 
directing him as attorney for said COM pany to appear 1D anv court 
of competent Jurisdiction and confess Judgment in favor of plaintiff 
agalust satd company for the amount due upon two notes of de- 
fendant. deseribed In thie complaint, and Interest thereon and F —_ 
thereupon said Bb. C. Brown enters the appearance of said defendant 


fendant, by its said attorney, confesses the matters 


on 
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in said compl: unt alleged and consents that judgment be rendered 
against it lierein for the sum of one hundred and twenty-five > thou- 
sand nine hundred and twenty-one dollars and thirteen cents 
$125,921.15); and it appearing to the court, as well from the prom- 
Issory notes with complaint filed as from the said confession and con- 
sent, that the defendant is indebted to the plaintiff in the sum 

aforesaid, it 1s considered, ordered, and adjudged by the court 
1] that the plainuff do have and recover of and from the de- 

fendant the sum of one hundred and twenty-five thousand 
nine hundred and twenty-one dollars and thirteen cents($125,921.13), 
together with his costs; for which let execution issue. 


UNITED STATES OF AMERICA, 
haste ri District of Arkansas ay 
[ sa LL. Goodrich, ¢ lerk of the eireu it court of the [7) ited States 
n district of Arkansas, in the eighth ecireuit. hereby 
ie foregoing writings annexed to this certificate are 


for the easte 
Ct rtify that t 
true, correct, and compared copies of the original remaining of ree- 
loment in case of Russell 
ized. 


1} 
} 7 . 
i the seal of 


43 
} 
, 
i 


ord in my office of the complaint and ju 
Sace v. Me miphis & Little Rock Railroad Co., as reorgal 
ln Wit hess w hye all | lhe ive here uUnLO sel nhiy hand cilie 
f our Lord one 


ss 
cll 


{ 
} : } ] Ly ; ; } } 
thousand eight hundred and eighty-two, and of the Independence 
of the United States of America the one hundred and seventh. 


ecourt this seventh dav oft October. in the vear 
} 


[SEAL. | RALPH L. GOODRICH. 
1? RussELL SAGE, Plaintiff, 


MiemMputs AND Littte Rock R. R.. as Reorganized. Defendant. 
SATURDAY, October 14th. 1SS2. 
Comes John L. Farwell, by U. M.& G. B. Rose, his ‘ieailbalaaian and 
file ~ His petition LO be Wie le Q party defendant here In. 


13 In the Pulaski Chancery Court. 


+> 
> . . ae - 
RussELt Sace. Plaintiff. 


THe Memputs AND LittteE Rock RAILRroaApD Company, as Reor- 
vanized, Defendant. 


}} 


Liv shows to the court that 


Comes John L. Farwell and respectfu 
4 the owner of 


he is a stockholder of the defendant company, bei 
171 chares of its capital stock, as evidenced by certificate numbered 
230, ana he asks leave tO Intervene in this suit as a party defendant, 
and that he may be allowed to file his answer and ip NP 
which he presents herewith, and he says that all the facts set forth 
therein are true. 


U. M. & G. B. ROSE. 


LITTLE 
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rs except themselve: 


bce 


ho 


MEMPHIS & LITTLE ROC 


. VS. RUSSELL SAGE. 

That the said Gould, and Marquand are all 
great wealth, who are able to wait until stock tl 
preciated by them shall rise i 


very 
hus temporarily de- 
have secured 
s, and when it 
‘d by the 

the road 


uces 
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STATE OF NEW HampsuiIRre, ¢ ity of Sulliva 

Cn) this day Cali ly re Mm a not ry | ublic of said county and 
State, George N. Farwell, 2d, and made oath that he believes the 
statemethts made 11) thie foreg Mg answer and cross-complaint are 

rue 

GEORGE N. FARWELL, 2p. 
Sworn to and subseribed before m Witness my hand and of- 
Ps ficial seal on this 10th dav of October. 18S. 
ALBERT ROSSITER, [t. s.] 
Notary Public. 
Filed in open court Oetober 14th, 1SS2 
J. W. CALLAWAY, Clerk. 
By S. R. BROWN, D.C. 
20) ln the Pulaski Ch ery Court 
RUSSELL SAG Plaintiff 
Toe Memputis anp Litrie Rovk Rartroap Company, as Reorgan- 
zed, Defendant. 

[. y oO N. learwe IH. 2 q ) iv 7: 1] SWornh at revy le Pose and 

. iv th YL. Farwe who seeks to rvene and defend in the 
abov | cause, is In Germany. and that Lam his duly author- 
ized agen id att i-fact, and am empowered to bring and 
at | . LS J) 7) \] borne it on SAPPY LO protect his Interests, 

GhORGKE N. FARWELL, 2d. 
STATE OF New HlAMpsuirne, County of Sullivan 

' a . 

On this 10th day of October, 1SS2, tl ibove-named George N, 
larw 2d, personaily appeared before me, a notary public in and 
ror S: COUNHLV, al 1 i) Ine (itl SWoOPT). Dba Le oath that the 
statements made in the foregoing depos . are true. 

Witness my hand and seal of cflice this 10th day of October, 1SS2. 

LL BERT ROSSITER, [1 s.] 

e , Notary Public. 

| endorsed Russell Sage v. M.& L. RR. R. Co. Motion of Farwell 

' to Interven: Answer ay eross-bill 
2] RUSSELL SAGI 

Toe Mempnuis & Lirtte Rock Ratiroap, as Reorganized. 
WEDNESDAY, Nov’r Sth, 1882. 

Comes Jno. L. Farwell, by U. M. & G. B. Rose, his solicitors, and 
by leave of the court amends his petition heretofore filed herein by 

a 1; 


liter 


neation. 
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Ty 1} 
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} i’ T ; + i tT > 1 
Upon aiso, alterwards, Came said Memphisand Little Roek Railroad 
i i 
‘ as 2 : } | } 47 ‘ cos 
Company, atc Pe = ‘ ' < { ‘ bt « Vv ¢ | ‘ cf ss itn ie Ie 
e . } 7 : i] >. ¥y 
Ms petition and bond hor removal of =“ cause 1nto sald elreutlt 
4] mer —_— 
COUTL OT Lhe | nited state { Per IS approved 
! } ] 
In) Pry fis i { 1} mmerenry ( Our 
Py RSET TT. SA y 
rm : : : , > T > . . - . J } 
Coe Memes & Lirree & WATLROAD COMPANY, as Reorganized. 
LirthE Rock, Arxk’s, Nov’r 1st. 1889. 
S| 1 . ? . 
H. G. Fleming, being | " s that he is by profession a 
“ 7 : , ae , } t } , + | > ty 2 
CIVIT echneimeer, ane anee cveEy 1) ft 1) ( ( (| that 
‘ A 
. . , 1 , 
braneh of enoineerine whi ay to the buliding, repairing. and 
QO} rating of railroads ¢f n elev veare 
- : — } , P } . ’ 
He further savs that ] Don l chief 1) of the Mem- 
iil } > ) ¥ j ] 
phis and Little Rock Raih pDanV TI he hot Mareh. 
: zz ; | ] + } + + , ] 
ISSl. and continued tO Suen Wi ppownt Lt Of the re- 
~~ > — . » | ] gs +» i | 4 | | > 
eelver In this caus On J Z 1, | 2, an nat sinee th date he 
. 7 
has continued to act as chief eng r for ) er: that since 
: : ane ‘7 { 1 i ! } + 
his appointment, in uM 1, JOOL1, he Is been ¢ StTantir neaged 
ae | aol 1 Tit I> . ‘ae i 
upon the railroad of the Mi his and [ittl woeck Railroad Co.. 
‘ feat tiar wit] f 1) nal ie \\ 1f ] nai oT i, 
ahd IS TaM Tar WIth Ss ( | aha kK Vs ~ CCUsS and requlre- 
4 
ments 
cy } | | | , , . 
Z Ife savs that the 1 Dad ition when he first 
. ‘ : ~ 2 ] | ' ] . . 4 
went upon it,in Mag ISSI then and si requiring constant 
i] : } — sy J } } 
repairs to keep if SO that f) ~ bid run WUpoel i WIth anv de- 
oree Of safetv, and maki C Opel .ot the road much more 
: +2] i . y 1 } , 
costly than it wor kd have bee t | road Dak been In proper econ- 
dition 
. / : } } } 4 : .. 3 1. d 
He further SaVsS that he has no hy On) abie tO MaKe ihe proper re- 
Pre ‘ ke 
pairs to put the road in good and safe condition, beeause, as has been 
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always informed, the company had not the money necessary to buy 
the material absolutely needed. 

He also says that of the division of the road between the Missis- 
sippl river and the St. Francis river, a distanee of about 39.8 miles, 
the greater part is below the high-water mark of the former river; 
that from February to April, 188°, this portion of the road was sub- 
merged by an overflow, and that the damage thereby caused, to- 
gether with that caused by want of needed repairs, has placed the 
road in such condition that without large and immediate expendi- 


~S 


tures it will be impossible to run trains upon it with safety. 

At the re quest of the reeeive r he has made and hereto attaches a 
statement of material and repairs actually needed, with en approxi- 
mate estimate Ol thie Lr Cost, which statement he at reto appends as 
Ht. G. FLEMING, 

eng. for the Receiver. 


SH“worn to ane subseribecd before nee 
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W. CALLAWAY, Clerk. 
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cause the claim was demanded and was just; that said company 
had filed a bill in chancery in the State of New York seeking 
relief against an inequitable mortgage and bonds secured 
thereby ; that certain holders of such bonds had brought 
actions at law on their coupons and threatened to bring still other 
similar actions; that the officers and directors of said company be- 
lieved that execution in such suits would break up the business of 
the company, and deponent still and now believes that such would 
have been the effect : that in we Septet the levy of such CAC- 
‘ution the defendant COMPA consente “| LO the appointment of re 
recelver until its bill aforesaid could be heard 

Deponent further says that it is not true that such action of de- 
fendant company was had to enable Jay Gould, Russell Sage, H. ¢ 
Marquand, or any other person or persons to speculate in the stocks 
ox aucusitios of cand combate: and tet areas thre petition 

} 


of one Farwell herein to the effect that such Was the ease are false. 


KA. MARQUAND. 


ae 


Sworn to before me this Ist dav ) November 
| MELVIN BROWN, 
Volary Public. 
Certificate filed in N. Y. Co 
30 STATE OF NEW YORK, 
City and County of Neu York, | 


[, William <A. Butler, clerk of the city and county of New York 
and also clerk of the supreme court for the said city and county, 
being a court of record, do hereby certify that Melvin Brown has 
filed in the clerk’s office of the county of New York a certified copy 
of his appolntment as notary public for the county of Kings, with 
his autograph signature, and was, at the time of taking the annexed 
deposition, duly authorized to take the same, and that I am well 
acquainted with the handwriting of said notary public and verily 
believe that the signature to the a xed certificate Is genuine. 

[In testimony whereof I have “wero unto set my hand and _ aftixed 
Lil seal of the said court and county the Ist day of Nov., 1882 


[sea] | WM. A. BUTLER 
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: 
, se , 7 ‘ Sed 
} nas : i. ; { + irre ' , j Ab, *j-+) ~) 
~Lit tO salad irwell 1ts ¢ reigcates OF SLOCK TDUMVECTeC|U 2 ‘ 1). I) 
] ~) ] + a ; 41] . } ; ‘> ol a 
and 2ZSS: that on June 6th, ISSO, the said Farwell transferred to H 
: | ’ 


(y. Marquand one hundred shares 


| SSU, said larwel 


of said capital stock. and on January 2 


ferred to said H. G. Marquand th 


| | 
that said transfers are all duly recorded 1 


; ‘ Is . 
Of SAIC StOecK, and ()T} Augus hs 


| transferred to said H. G. Marquand fifteen shares 
} 


7, 1SS1, said Farwell trans- 
Inty shares of sald capital stock 


i 
in the stock book ot the 


20 RUSSELL SAGE Vs. MEMPHIS & LITTLE ROCK R. R. CO. AND 


sald COmMmpahy th Lt lFarwe l] appears on sai book as the holder of 
i ‘ . a tp 
five shares, evidence i py a ecertineate No. AGT and no more. 


INO. W. GOODWIN. 


ot Sworn to and subseribed before me this 9th day of Novem- 


GEO. Eb. DODGE, 
Notary Public. Pulaski (ounty. 


J. W. CALLOWAY, Clerk. 
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MEMPHIS «& LITTLE ROCK R. R. CO. VS. RUSSELL SAGE. 2] 


In Pulaski Chancery Court. 


RUSSELL SAGE 
US, 


THe Mempuis & Litrre Rock RAILRoapd Co. (as Reorganized). 


5. C. Brown, being sworn, on oath says that he is and for 

S18 more than five years last past has been the chief counsel of 

the defendant railroad company and is familiar with its 
affairs. 

He says that the capital stock of said company Is fifteen hundred 
thousand dollars, divided into fifteen thousand shares of one hun- 
dred dollars each; that he has obtained from the secretary of said 
company the schedule or statement hereto annexed, showing the 
names of the holders of said capital stock and the number of shares 
held by each ou the 9th day of November, 1882; and he further 
says that the said statement is true, as shown by the books of the 
company; and, further, that he has examined the stock and transfer 


books of said company and that not one share of the stock thereof 


has been transferred to either Jay Gould, Russell Sage, or Henry G. 
Marquand, individually or jointly, since the 24th day of June, 1882. 
IIe also savs that through his long connection with the company 
and through extensive inquires made by him he knows with toler- 
able certainty who of said stockbolders are owners of bonds of said 
COM pany secured by ck mortgage or trust CON VeVance to R. kk Dow, 
Wm.S. Pierson, & Watson Matthews of date May 2nd, 1877, and 
from such knowledge he verily believes that over fourteen thousand 
shares of said stock are held by persons who have no Interest In said 
bonds, 

Affiant further savs that said company, on May Ist, 1877. executed 
and issued its $250,000 of bonds and to secure payment thereof, by 
its deed of that date, conveyed all its }! perty and franchises to 
Wm.S. Pierson, R. kK. Dow, and Watson Matthews in trust to sell 
and convey on its default, a copy of which mortgage deed he files 
herewith, marked “A:;” and, further. that all said bonds are out- 
standing and unpaid; that on May 2nd, 1877, the said company 
executed and issued its other bonds to the amount of 82,600,000, 
pavable July Ist, 190%, with interest from date, and to secure pay- 
ment thereof, by its other deed of that date, COnVeE Ve l its same pProp- 
erty and franchises to the same trustees in trust to sell and convey 
Ol} its default. ad COPY of which Inortgage d ed Is herewith filed, 

marked “ B.” 
Od Affiant further says that the defendant has been and is ad- 

vised by eounse] and that the officers and mMahnavers of cle If nad- 
ant believe that said last-named bonds and mortgage are iliegal and 
void ; that the present trustees are non-residents of the State of Ar- 
kansas, and that the takers and holders of sald bonds are also hnhon- 
residents of said State; that, being unable to obtain service upon 
said trustees and bondholders to any suit which it might bring In 
this State, the defendant in May last exhibited its bill in chancery 
against them in the circuit court of the United States tor tle south- 
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lollar coupons would be sufticient for one suit 


ROCK rR. CO. AND 


R. 


LITTLE 


rK, Dray Ing cancellation of said bonds and 
present trustees. of said deed have answered 
UIt Is <tiil pending nN said court. Athant 
of the said bill, marked “ C,” and will file a 


sald trustees thereto so soon as he can obtain 


that hi has read the application of John LL. 
in this cause and the answer, which he asks 
that he is familiar with the suits mentioned 
1 answe! that it is true that on or about 


OW, Watson Matthews. and Charles \Ioran 
‘ireult court of the United States for the east- 


ind 


: ; ier 
is To mtoree @€a Cialm avgalnsi the rallroad ‘ 
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ndant for money expended in Paving a Hen 
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matured upon said bonds on Jan.1 of the present year; that within 
less than a week thereafter one of said bondholders attached 
oo defendant’s funds ina suit at law at Memphis, Tennessee ; 
said interest was afterwards paid and said attachment dis- 
charged. Defendant defaulted on the interest which matured on 
said bonds on July 1 last. 

As the court will see by the terms of the mortgage upon such de- 
fault continued sixty days, it is in the power of the holders of said 
bonds to declare the principal of their bonds due and _ to foreclose 
said mortgage; yet, although the default has continued more than 
60 davs, no such suit has been brought, but,as afore shown and as 
threatened, suit at law upon coupons taken from a number of said 
bonds has been brought. 

Affiant says that, as in duty bound, he communicated such threats 
to his client, and that, believing the same were earnest and seeing 
that they were carried into effect, he, seeing no other way to protect 
his client until it could oring its suits for cancellation of said mort- 
Pave toa hearing, advised it not to Oppose the application made for 
a receiver in this cause; also advising it that by this court the 
funds received by defendant from its business would be cared for 
and applied for the best interests of all parties, and it savs that de- 
fendant took its action in this behalf solely to enable it to have a 
fair hearing, and while obtaining such to protect itself from being 
harassed and its business destroyed by sults at law as threatened 


and also that all parties might be assured that its funds could not 
be paid to its stockholders or otherwise misappli d. Athant further 
SaVvs that he was consulted about the debt, for the recov: r\ of whieh 
the plaintiff in this cause brought suit in the United States court, 
and for which defendant confessed judgment, and knows that the 
said debt was just and due, and that it was for money advanced for 
defendant to meet its pressing necessities. 
B.C. BROWN. 

1) Sworn to & subseribs d before me Nov'r hOth. LSS. 


[SEAL. | JI. W. CALLAWAY, Clerk 


Filed in Open court Nov’r 10th, 1SS2. 
JI. W. CALLAWAY, Clerk. 


Pulaski Chancery Court. 


RUSSELL SAGE 
is 


Toe Mempuis & Littte Rock Raitroap Co., as Reorganized. 


Comes R. kK. Dow and respectfully shows to the court that he isa 
stockholder of the defendant company, being the owner of twenty- 
one and one-fourth shares of its stock, as evidenced by certificate 
No. 215 for 164 shares and certificate No. 296 for 5 shares; and he 
asks leave to intervene in this suit, and that he may be allowed to 
file the answer and cross-complaint which he presents herewith, and 
he says that the facts therein set forth are true. 

U. M. & G. B. ROSE, 
Of Counsel. 


Court. 


Vs. MEMPHIS & LITTLE ROCK R. R. CO. AND 


SrTraTE oF New TLAMPSHIRE, | 


' 3S 
( ounty Ol Sli (idlil, } 
(On this dav CAME ay fore me.a notary public In and for said 


county, R. K. Dow, to me well known, and, being by me duly sworn, 
ath that he believes the statements made in the foregoing 


R. kK. DOW. 


1] sworn to an subseribe d bi fore me. 
Witness m\ hand and seal of otfice on this first day ot No- 
vember, ISS2 . 
PSEAL. | ALBERT ROSSITER, 
Notary Public 
In the Pulaski Chancery Court. 
RUSSELL SAGE 
ss. 
The Memepits and Lirrie Reck RAILROAD COMPANY, as 
Reorganized. 

(‘omnes Robert K. Dow and shows the court that he is the owner 
yr cwe NtV-Onl and on -tourth shares of capital stoek of the defendant 
railroad company, as evidenced by its certificate No. 215 for 16! 
shares ana CePULITICate NO OH, for » shares, and for answer and Cross- 
complaint ba reid he “avs t | ul if it IS true, as set forth in said CON. - 
taint, that the plaintiff therein recovered Judgment in the circuit 

uurt of the United States tor the eastern distriet of Arkansas against 

d railroad company, as therein alleged, said Judgment was, how- 
ever, rendered by confession of said railroad company and by con- 
erted agreement betwee! piaintil and defendant therein on the 
a day that the complaint asking for the same was filed. 

Se] ae lo lt Was re ler a tha % 4th day of June. LSS2. the 
in yon wl complaint in this eause was filed in this 
MIrt, as wil] be Seel) D\ reference toa transcript ot said proceed- 
ings and judgement herewith filed. marked Exhibit “A” and made 

pail bya] 7 
2 During the year ISS1 said plaintiff, Jay Gould, and Henry + 


{ } VInrguand Aerie toveth 3 
4 ‘ ‘ , | ‘ : — * . 

the stock of sald raliroed company. 
, ; 1 J ] y > . r | or 
dav pril, S82, this defendant, Watson “Iatthews, 
loran brought a suit in the said eireuit eourt of the 


’ ie ill +. ¢ a . a ‘ ? . ly 
[ nited Ssfates Tor the easterh 


listriet of Arkansas to enforee a claim 
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acquired a majority in value 
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. vy and its property for money ex- 
ed in paving otf a lien against the same In their favor amount- 
to about the sum of $250,000, which suit is now pending in said 
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Said confession of judgment was designed for no other purpose 
ication to this court for a re- j 
ceiver herein, in’ order to hinder the prosecution of their said suit 
and to enable said Gould, Sage, and Marquand to depreciate the 
market value of the bonds issued by the company, of which many 


, 
than asa preliminary step to the appl 
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are outstanding, and to depreciate the stock thereof so as to enable 
them to buy up the same for their common benefit at a low price, 
to the injury of this defendant and of all other stockholders save 
themselves. 

That the said Sage, Gould, and Marguand are all men of very 
great wealth, who are able to wait until stock thus temporarily de- 
preciated by them shall raise in price agaln after they shall have 
secured all or nearly all that may bein the hands of others and 
when it may be to their interest to permit said stock to be unaffected 
by the cloud cast upon it by the fact that a receiver is in charge of 
the road & all the property of the company, facts which naturally 
produce the Impression Wn the markets ot the world that the defend- 
ant railroad company is insolvent and that its stock cannot be of 
any value. 

In short, this defendant says this suit is a mere sham, nething 
more than a financial expedient, with no other object than that of 
enabling the said Sage, Gouid, and Marquand to make a successful 
speculation in the stock & securities of the railroad company; that in 
respect of the matters set upin said complaint there is no antagonism 

either of feeling or interest between said plaintiffand said rail- 
45 road company, but that they have caused this suit to be 

brought & maintained in collusion with each other for a 
common purpose. They have caused a board of directors to be elected 
for said company, who have acted in strict subservience to their in- 
terests and to their requirements alone. ‘This suit was brought by 
the plaintiff herein, & appearance was entered by the said railroad 
Company without process, and a receiver Was appointed by consent, 
the attorney of the plaintiff acting with the attorney of the defend- 
ant company, both in taking the said judgment by confession and 
1n taking the said order for a receiver. The pretense that there Is 
any controversy between the said parties 1s false in every particular 
and isa fraudulent device by means of which the said sage, Gould, 
X Marquand and said COMMpany, as controlled by them, seek to make 
this court a mere instrument for their selfish, pecuniary purposes, 
to be attained at the expelse of this defendant «& other stockholders 


of the company. The allegation made in the complaint that said 
railroad company Is — 1s untrae. The pretense that a necessity ex- 
isted for the appointment of a receiver 1n this cause Is false in every 


particular, The total annual earnings of the company are not less 
than seven hundred «& fifty thousand dollars, and since the coupons 
on the bonds of the said company that feil due on the first day of 
January, 1882, & which were paid in the month of March, 1882, the 
said railroad company has paid no interest on its bonded debt, and 
nothing on any debt, save, possibly, some trifling amounts for labor 
or supplies. The refusal to pay any further interest on the bonds of 
the company Was dictated by the said Gould, Sage, and Marquand, 
with a view to lessen the valueoft the stock and securities of the com- 
pany so as to enable them to buy upthe same or to force a compro- 
mise of said securities. ‘The bonded debt of the company Is about 

twenty-eight hundred & fifty thousand dollars, of which 
44 $2,600,000 bears interest at eight per centum. per annum, 


~<p~ 
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STATE OF NEW HAMPSHIRE, | _. 
(ounty at Sullivan. } eo 


' } ; a hon wer T1081 
(dn) this dav Came Detfore me.,a Notary pu 
+ a a 1? . . ; ] ; , 
Robe rt I. Dow, to mi Well known. A nace oath thiat 


7 : | ° > } . - 
statements made 1n the forego Ing answel and cross-Conipiaint LO be 


Re im ae nna fan Lid] — 
ie ib and lor sald county, 
; . 
' 
i 


he beheves the 


ta 
R. kK. DOW, 
Sworn to and subseribed before m« 
Witness my hand ind official seal on this Ist day of Novi mber, 
TRN”) 
& AL. | ALBERT ROSSITER. 
Notary Public. 
bt) f Removal to the United Ntates ( f ¢ f | thie 


+, 


Prssert. Sack & THe Menepnuis & Littte Rock RAILROAD 


— . , Sey . , 
Company. as Reorganiz 
ne s i ur 
‘ : : " , } 
your p ners, John L. Farw ind Robert IK. Dow, would 
| 7 5 } | 
C ' t the amount iI <pute between him and said railroad 
, J : 
y exceeds. exclusive of costs. the sum or value of five hun- 
ollars 


. | 


Phat said controversy 1s between eitizens of different States: that 


oners were both, at the time of the commencement of this Sult, 


citizens of the State of New Hampshire, and has so continued to be 
until this time: that said sage then was and still is a eitizen of the 
State of New York, and that said railroad company then was and 
still is a corporation ereated by the laws of the State of Arkansas 
And vour petitioners offer herewith a bond with good and _ suffi- 


: 
cient surety for their entering in said circuit court of the United 
States on t hie first day Of its next sess1on a COPS ot the reeord Wn this 


a 


suit and paving all costs that may be awarded by sald cireult cour 


in I [ 
if sald eourt shall hold that this sult Was wrongfully or Improperly 
removed thereto. 

And they pray this honorable court to proceed no further herein, 
except to make the order of removal as required by law and to 
accept the said sure tv and bond, and to cause the record herein to 
he removed into said circuit court of the United States in and for 


| 


the said eastern district of Arkansas; and they will ever pray. 
CU. M. & G. LB. ROSE. 


47 Know all men by these presents that we, John L. Farwell 

and Robert K. Dow, as principals, and U. M. Rose, as surety, 
are held and firmly bound unto Russell Sage and the Memphis and 
Little Rock railroad, as reorganized, in the penal sum of two hun- 


ent whereof we bind 
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Witness our hands and seals this 10th day of November, 1882. 

The condition of this bond is that whereas the Memphis and Little 
Rock Railroad Company, as reorganized, has this day filed in the 
chancery court of Pulaski county a petition to remove the above- 
entitled cause to the circuit court of the United States for the eastern 
district of Arkansas, now, if the said Memphis and Little Rock 

Railroad Company, as reorganized, shall enter into the said 
Ht) circuit court of the United States, on the first day of its next 

session, a copy of the record in said suit and well and truly 
pav all cost that may be awarded by said circuit court of the United 
States 1f the said court shall hold that the said cause was wrongfully 
removed thereto, then this obligation shall be void; otherwise remain 
in full foree and effect. 

Bb. C. BROWN. 

Approved In open court November 10th, 1S82. 

D. W. CARROLL, 
Chance llor. 
STATE OF ARKANSAS, County of Pulaski: 

In testimony that the foregoing isa true, complete, and compared 
copy of the record and proceeding of the Pulaski chancery court in 
the ease of Russell Sage vs. The Memphis and Little Rock Railroad 
Company, as reorganized, as appears of record and on file in my 
office, I, J. W. Callaway, clerk of said chancery court, hereunto set 
mv hand and affix the seal of said court, at office, in the city of 
Little Rock, on this 9th day of November, A. D. 1582. 


[SEAL] J. W. CALLAWAY, Clerk: 


ov) UNITED STATES OF AMERICA, 
haste rr District of Arkansas ; 

Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 22nd day of October, anno Domini one 
thousand eight hundred and eighty-three, at the United States court- 
FOOT, in the elty ot Little Rock, Arkansas, the Honorable Ilenry U. 
Caldwell, district judge, presiding and holding said court, the follow- 
Ing proceedings were had, to wit, on November 26, 1585: 

Comes Ira Colby, by U. M. & G. B. Rose, Iesqs., his solicitors, and 
files herein his claim. 

And-on December Ist, 1883, the following proceedings were had: 

Come F. H. Cossitt, Amos R. Eno, A. D. Juilliard, John L. Far- 
well, Elizabeth C. Stokes, Helen M. Juilliard, Wm. Breck, Mary C. 
Dodge, W. (x. W heeler, W. Lb. Miller. Henry ‘Talmadge, Chas. 
Moran, G. T. Bonner & Co., Geo. E. Dodge, W. P. Miller, Thomas 
Stokes, R. K. Dow, Wm. Clerk, F. H. Cossitt, M. L. Dow, John L. 

Farwell, E. W. Barnes, Geo. Dow, Henry Sandford, Henry E. 
Ol Bailey, Wm. Breck, W. M. Chamberlain, A. D. Juilhard, 

Elizabeth C. Stokes, Heien M. Juilliard, W. G. Wheeler, W. 
B. Miller, Wm. A. Goodwyn, Geo. E. Dodge, k. W. Burns, and May 
C. Dodge, by U. M. & G. B. Rose, Esqs., their solicitors, and by leave 
of count file herein their respective claims. | 


ot) RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


And on December 3rd, 1883, the following proceedings were had: 

On this day came the complainant, by Cockrell, his counsel, and 
the defendant, by Drown, its counsel, and Ira Colby and othe iS. by 
U. M. & G. B. Rose, and the court being sufficiently advised what 
judgment to enter herein touching the continuance of the recelver- 
ship, it is ordered that Ik. kK. Sebley, the receiver of this court in the 
eause, do at onee surrender and deliver to the defendant, The Mem- 
phis and [Little Rock Railroad Company, as reorganized, all the ‘ 
property of every kind in his hands, taking and fil | 
therefor, and that sueh surrender and delivery of such property 
ake effeet as of the tirst day of December, 1883: and it is fur 


] ‘ a . . al 
ordered that said receiver, out of the moneys in his hands 


; : | : ' : : eo : : | 
Oo do pay clil sums and dues authorized 1 the orde) appointing 
i _ i ‘ 
, ; : . , 
» receiver, and that he retain the residue subject to 
: } , £2 — = sa nian ] ‘ 
further order of} this court. and also that without WUMnMeceessary delay 
] ’ ] 7 ] i. | _ yt ] . Coal > | > y ] t , *f t } 
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acts and Gomes, SHOWN that monevs have been by him received 


] | ] :, : , ; ] , PINE 7 

and expended, and tor what purpose expended, retaining his 
, ° ] ] . y . . . ' 

vouchers, subject to the further order of this court; and it is fur- 


! 
ther ordered that plaintiff have leave to withdraw the consent, order, 


| “i oe m 
and agreement heretofore tiled, but the said railroad and other 

property 11) the hands of the receive r are delive red 1 the def endant 

only upon the condition that the defendant assum all the liabilities 

of the reecetver and agree to pay and discharge out of said property — 
or its income all demands which may be established against the 


] ,¢ } } : 4 } 
receiver, to which the defendant assents and agrees that lt it sheuld 
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\nd on February 12, 1884, the following proceedings were had: 
And on this agave came the Con plaimant. by ». R. Cockr I]. lsq 
his solicitor, and the defendant, ‘a Bb. C. Brown. lusq., its solieitor. 
blev, the reeeiver in this eause, in his own proper per- 

 . and saa recelver files here mn eourt his I port and accounts ot 
LIS administration of the property 11) his hands, from which if 
appears that there are a few unsettled aecounts for traftie balances 
due to and from him, being claims whieh he has been unable t 


djust: and the reupor, the defendant in Open court assuming to wale 
all such balances due from said receiver, it is, by consent of parties, 


ordered that said receiver transfer all such balances to defendant 
and defendant reeeive and retain the same for its own use: and 
thereupon complainant files his motion and petition praying that 
the receiver, out of the funds in his hands, pay his, complainant’s, 
judgment in the bill mentioned; and defendant files its motion to 
trike from the files sundry elaims filed by parties claiming 
of to be ereditors of defendant, and also its motion that after 
payin nt of the amount due complainant all sunis of money 
left in hands of receiver be paid to defendant and Ira 8. Colby, W. 
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G. Wheeler, F. H. Cossitt, E. W. Barnes, W. B. Miller, Henry Tal- 
madge, W. G. Wheeler, M.C. Dodge, W. P. Miller, John L. Farwell, 
Geo. Ie Dodge, Wim. ( ‘lark, R. KK. J low, Thos. Stokes, i . Sanford, Ie 
H. Cossitt. Chas. Moran, G. T. Bonner & Co., W. B. Miller, Amos R. 
Eno, A. D. Juilliard, John L. Farwell, A. D. Juilliard, Geo. E. Dodge, 
Geo. Dow, Wm. A. Goodwyn, M. L. Dow, E. C. Stokes, M. C. Dodge, 
Wim. M. Chamberlain, H. E. Bailey, E. W. Barnes, FE. C. Stokes, H. 
M. Juilliard, H. M. Juilhard, Wm. Breck, Wm. Breck, and _ file 
amendments to their claims of intervention herein. 


Which motion to strike is as follows: 

Comes the defendant and meves the court to strike from the files 
of this ease the claims and motions of Hl. Sanford, Ek. W. Barnes, 
John L. Farwell, M. L. Dow, F. H. Cossitt, Wm. Clark, R. kK. Dow, 
Thos. Stokes, W.P. Miller, Geo. E. Dodge, G. T. Bonner & Co., Chas. 
Moran, Henrv Talmadge, W. B. Miller, W. G. Wheeler, M. C. 

Dodge, Wm. Breck, H. M. Juilliard, EE. C. Stokes, John L. Far- 
Oo) well, A. D. Juilliard, Amos [R. eno, Creo. Dow, [{. I. Bailey, 

W. M. Chamberlain, William A.Goodwyn,and KE. W. Barnes, 
because the parties making such claims and motions are not parties 
to this cause, and because they neither show nor have any right to 
orany len upon the funds in the hands of the receiver, and because 
there is no equity in said motions or any of then. 

Respectfully, B. C. BROWN, 

Solicitor for Compt. 


Kiled February 12, 1SS4. 
RALPH L. GOODRICH, Cler/ 
By W. P. FEILD, D. C. 


And on February 14, 1884, the following proceedings were had: 


On this day comes the complainants, by 8S. R. Cockrell, Esq., its 
counsel, and also comes H. Sanford, E. W. Barnes, John L. Farwell, 
M. L. Dow, F. H. Cossitt, Wm. Clark, R. kK. Dow, Thos. Stokes, 
W. P. Miller, Geo. E. Dodge, G. T. Bonner & Co., Chas. Moran 

Henry Talmadge, W. B. Miller, W. G. Wheeler, M. C. Dodge, 
ob William Breek, H. M. Juilliard, E. C. Stokes, John L. Farwell, 

A. D. Juilhard, Amos R. Eno, Geo. Dow, H. E. Bailey, W. M. 
Chamberlain, Wilham A.Goodwyn, Ira 8. Colby, and E. W. Barnes, 
by U. M. & G. B. Rose, their counsel. 

And the motion of defendant to strike out the claims made by the 
said H. Sanford and others coming on to be heard was argued by 
counsel, pending which argument the said Sanford and others 
amended their claims by adding the words following—that is to say : 

‘Claimant Says that the bill filed in this suit and all the subse- 
quent proceedings thereon have been simulated, collusive, and fraud- 
ulent and intended to cheat, hinder, and delay this claimant and 
others in like eases in the collection of their just debts, one of which 
is evidenced by said judgment in favor of this claimant; wherefore 
he prays that his said claim may be paid out of said fund in 
preference to all unsecured debts against said defendant,” which 


*- 
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‘ 

ir 
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amendment being made the court overruled the said motion 
sY of defendant to strike out the said claims. 

And the court, not being sufficiently advised as to the 
matters of fraud and collusion alleged in and by such amendment 
to said claim, liereby refers said question to Charles P. Redmond, 
sq., the master of this court, who is directed to allow complainant 
and defendant in this cause to make answer to the said claims, 
and demands to hear and take all testimony offered by said pett- 
tioning creditors and by complainant and defendant as to such 
allegations of fraud and collusion, and to report such testimony, to- 
eether with his findings, as to whether such alleged fraud and col- 
lusion between complainant existed or not: and it Is further 
ordered that the time hor taking such testimony be, and it is hereby, 
limited to sixty days from this date. 

Andthe motion made by complainant that the receiver be or- 
dered to pay his judgement, and the motion by defendant that the 
receiver be ordered to pay the residue of the money in his bands 

to it, and the claims of the said Sanford and other subse- 
5S quent Judgment crediters of defendant, that the receiver be 

ordered to pay off their Judgments, are reserved until the 
coming In of said report. 

And it is further ordered that the receiver, E. kt. Sibley, pay all 
montes 1p his hands into the Merchants’ National Dank, cl United 


f 
states depository at Little Roek, or with the assistant Treasurer of 


the United States at St. Louis or New York, whichever may be 
most convenlent, to the eredit and subjeet to the orders of this court, 
and als threat the sad rece lve r ois ordered tO Pass his accounts before 
the said master, who is to report whether any allowance should be 
made to the receiver for his serviees out of the func in his hands, 
and, if any, what amount should be allowed him. 
na if Is further orde red Lhat said master examine all the records, 
Papers, and briefs of this cause and of all the other causes pending 
In this court within six months betore the institution of this suit 
down to the present time in which the parties to this suit or either 
of them may be or have been parties, and he shall report 
5o the amounts and matters involved therein and upon what 
sald suits are based, the time of the bringing of said suits, the 
defenses interposed, and the final judgments and decrees in the 
same, as far as the same‘may have been rendered, and whether ap- 
peals or writs of error have been taken, and also that he inquire and 
report as to what, if anv, mortgages have been executed by defend- 
ant. 


And on February 19, 1884, the following proceedings were had: 


Now, on this day, eame said plaintiff, by S. R. Cockell, his  so- 
licitor, and also eame said defendant, by B. C. Brown, its solicitor, 
and also eame Ira 8. Colby, by U. M. & G. B. Rose, his solicitors, 
and by leave of the court said Colby files herein his amended and 
substituted claim and intervention, and it is, by consent of parties, or- 
dered that said amendment be taken as having been made in similar 


<> 
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language by Amos R. Eno and Henry Talmadge, other inter- 
60 venors herein; and also came F. H. Cossitt, by U. M.& G. B. 

Rose, and by leave of court files herein his amended and sub- 
stituted claim and intervention, and it 1s, by consent of parties, or- 
dered that said amendment be taken as having been made in similar 
language by H. M. Juilliard, W.G. Wheeler, FE. W. Barnes, W. B. 
Miller, William Breck, Henry Talmadge, W. P. Miller, John L. lar- 
well, Geo. E. Dodge, Wm. Clark, R. kK. Dow, Thomas Stokes, H. San- 
ford, Charles Moran, G. T. Bonner & Co., A. D. Juillard, Geo. Dow, 
William A. Goodwyn, M. L. Dow, E. C. Stokes, William M. Cham- 
berlain, H. E. Bailev, and that, for the purpose of hearing, all of said 
claims be consolidated. 


And on February 23, 1854, the following proceedings were had: 
Come R. kK. Dow et al., trustees, by U. M.& G. B. Rose, lusqs., their 
solicitors, and tile herein their claim and intervention. 


And on March 7, 1854, the following proceedings were had : 
6] Now, on this day, came Ira Colby, by U. M. & G. B. Rose, 

his solicitors, and on his motion it is ordered that in making 
up his report herein the master show— 

l. The total amount of money which has come to the hands of the 
receiver. 

2. ‘The amount expended by him in the new construction and 
improvement of the road. 

3. The operating expenses of the road while in his hands. 

4. The amount paid Out by said receiver for costs and attorneys’ 
fees In this suit, and to whom attorneys’ fees have been paid, and for 
what services. 

>. The total amount of money with which said reeeiver should be 
charged on a final settlement of his accounts. 


And on April 7, 1884, the following proceedings were had: 
On this dav came said plaintiff, by S. R. Cockrell, and also eame 
suid defendant, by B. C. Brown, and came Ira Colby and 
62 other interveners, by U. M. & G. B. Rose; and it is now 
ordered that all persons claiming any part of the fund in 
court file their claims in this cause, and that they be referred to said 
master, who will report to this court how said fund shall be paid 
out. 


63 UNITED STATES OF AMERICA, 
Kast rn District of Arkansas . 

Be it remembered that at a circuit court of the United States of 
Ameriea in and for the eastern district of Arkansas, begun and 
holden on Monday, the 14th day of April, anno Domini one thou- 
sand eight hundred and eighty-four, at the United States court- 
room, in the city of Little Rock, Arkansas, the Honorable Henry C. 
Caldwell, district Judge, presiding and holding said court, the fol- 
lowing proceedings were had, to wit, on 14 April, 1584: 

Comes the complainant, by S. R. Cockrill, Esq., his solicitor, and 
files herein a statement of com»lainant’s claim. 

5—126 
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And on April a>. ISS4, ihe following proce edings were had 
Come R. Kk. Dow, Watson Matthews, and Charles Moran, by U. M. 
& G. B. Rose, Esqs., their solicitors, and by leave of court file herein 
their claim of intervention. 
And on April 21, 1884, the following proceedings were had: 
64 Comes the complainant, by S. R. Cockrell, his attorney, and 
the defendant, by B.C. Brown, its attorney, and the interven- 
ers, by U. \] W& Gy. 1} liose: and how the master herein having made 
report to the eourt that there Is due to kK. hk. Sibley, receiver In this 
eause, four thousand one hundred and sixteen dollars and sixty-nine 
eents for his services as recelver herein. and there Is due to 13. U. 
Brown, Esq., as counsel for receiver, the sum of one thousand dol- 
lars, and that no objection was taken in the master’s office to these 
allowances, and all parties consenting thereto, it is, therefore, or- 
dered that the clerk draw his warrants upon the fund in the registry 
of thiscourt 1) this eause, one to the order of I. KK. Sibley for four thou- 
sand one hundr d and sixteen dollars and sixty-nine cents { bd 16.69), 
and one to the order of B.C. Brown for one thousand dollars (1,000), 
and delive the Sale to said brown ana Sibley, taking their receipts 
in duplicate therefor, one of which duplicate receipts the clerk wiil 
deliver to the master herein to be incorporated in his report in this 
Cause. 
65 And on May 15, 1554, the following proceedings were had: 
Now, on this day, came said defendant, by Bb. C. Brown, 
sq., his attorney, and also came the City of Memphis, by U. M.& G. B. 
Rose, and files herein her petition for the payment of one thousand 
six hundred and sixty-six dollars and sixty-seven cents (1,666.67) 
due said petitioner for rent of depot grounds; and it appearing to 
the court that vouchers tor said elaim have been heretofore approved 
by I. It. Sibley, as receiver in this cause, and said defendant con- 
senting thereto, it is now ordered that said sum of one thousand six 
hundred and sixty-six dollars and sixty seven cents be paid to said 
petitioner out of the fund in this court in this cause, and that the 
clerk draw his warrant therefor aceordingly, which order shall be 
drawn in favor of Rudolph ink, the receiver at present in charge 
of said railroad, who shall pay off said demands of said petitioner. 
And on May 22, 1554, the following proceedings were had: 
66 Comes Charles P. Redmond, esq., master, and files herein 
his report; which report is as follows: 
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Cireuit Court of the United States, Eastern District of Arkansas. 


RUSSELL SAGE, Complainant, 
- ' NO. OZ. 
Coe Mempnis & Lirrte Rock RATLROAD CoMPANY (as | . 
Reorganized), Defendant. 


Filed May 22, ’S4. 


RALPH L. GOODRICH, Clerk. 


6S & 69 (Index omitted here in printing. See index to record.) 
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70 Mast: r’S Report. 


In the Cireuit Court of the United States, Eastern District of 
Arkansas, In Chancery Sitting. 


RUSSELL SAGE, Complainant, | 
i? ; on 
a No. 512. 
Pure Mempnis AND Lirrte Rock RAILROAD COMPANY, as | 
Reorganized, Defendant, 


Report oh rece iver s accounts. 


To the honorable the judge of the circuit court of the United States 
for the eastern district of Arkansas: 

The master, to whom this cause was referred to pass the accounts 
of E. Kk. Sibley, the receiver herein, would respectfully report that 
on the twenty-sixth day of February, 1SS4, he gave notice to the 
counsel for all the parties to this suit and to the receiver that he 
would proceed on the third day of Mareh, |SS4, to the examination 
and passing of the receiver’s accounts as appears by a copy of said 
notice, with proof of service attached and hereto annexed, marked 
“Exhibit C;” that no person appeared before the master in response 
to said notice; that said master thereupon proceeded from day to 

day to the examination of said accounts ex parte. 
1 And the master, on April 4, L884, gave further notice to 
counsel to examine the accounts and vouchers on file in the 
master’s office. as shown by “ Exhibit S” hereto; and on the last- 
named day counsel for all the parties entered their appearance in 
the master’s office for all purposes of this reference, as shown by 
“Exhibit TT” hereto. 

The master has‘filed herewith nineteen schedules of the monthly 
disbursements of said receiver, marked “ Exhibit A” to A!, showing 
every disbursement made by the receiver and for what each pay- 
ment was made, including the pay-rolls of said receiver; and has 
also filed with the clerk (as per his receipt marked “ Exhibit D”) 
4.548 vouchers, duly receipted, for each of said disbursements, which 
have been severally compared with said schedules “A” and found 
correct and stamped by the master as passed and allowed, amount- 
ing in the aggregate to $997,809.64; and has also filed with the 
clerk (as per said “ Exhibit D”’) the nineteen duplicate pay-rolls with 
some seventeen or eighteen thousand items receipted, amounting to 
and being vouchers for $459,111.11, as shown upon said sehedules 
“A” which have been examined and found correct, making vouch- 
ers for payments in the aggregate, as shown on said schedules “ Ex- 
hibits A” to Al’, vouchers and pay-rolls together, $1,456,920.75. 

The master also attaches hereto the monthly debtor and ereditor 
statements of said receiver, marked “ Exhibits B” to B!*, showing 
the total monthly receipts of said receiver and the balances in his 
hands at the end of each month and from what source received, 
showing the total receipts of said receiver from June 24, 1882, to 
December 1, 18838, to be $1,675,919.73, thus showing the balance in 
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Report on Recciver’s Allowance 

No objection having been made by any person to the receiver 
being compensated for his services, and as he has given bond for the 
faithfui discharge of his duties and has acted as receiver and general 
manager for seventeen months, and has well and duly accounted for 
the property and the incomes thereof, no reason is seen why he 
should not be compensated for his services. It is therefore reported 
that said receiver should have an allowance. 

The receiver has filed with the master his claim (hereto annexed, 
marked “ Exhibit R”’) for an allowance of $7,500 per annum, in 
addition to the salary drawn by him as general manager of $6,000 
per annum, in which he shows that he has acted as both receiver and 
veri ral manager, and has thus saved the COMpany the salary of one 
office. It also appears by the records of this court that R. kK. Dow, a 
previous receiver of the same property, was allowed $7,500 per annum 
as receiver when the ree pts and bus ness of the road were much 

less than during the recent rece eames 


fe It Is therefore — ho persoll objecting thr reto, that 

said receiver be allowed at the rate of $87,500 per annum for 
his services as receiver, in addition to his salarv of 86,000 per annum 
as Gee ral Mahager, which, for the seventee: and one-fifth months 
of his official ae would amount to SLO ZOO: and it appearing that 
his salarv as general manager for the seventeen - one-fifth 
months of the recervershi ip would be-S$,600, making in all due mn 
S17.S OO, of which amount he has already received 313.733: ol. hus 


leaving due LO him to be paid fro ytd) the hain ~ 


The master does not think : he is still feneral blahaLyel of thre 
road, with full control of the Sean prapers, and officers of the eom- 
pany, and Is drawing al sulary as mManaver, that at sh wuld } CeLlVve 
compensation for Pr period during which’ his accounts are being 
settled, and — lally so, 1n view of the for COMmY liberal allowance 
to him. “The claim therefor for compensation In that respect Is dis- 
allowed. 

Pending the hearing of this matter before the master, he was or- 


dered immediately to report the amount due to E. Kk. Sibley, the 
recelvel herein, and to Bb. C. Brown, Esq., the counss | for receiver, 
whereupon, on April 21, 1884, he reported as above the amount due 
said recelver S4.116.69, which “Ulin has been paid sald ree iver by 
nee QO] the eourt. as per lis rec Ipt hereto AleX d. marke d 7 lUx- 


hibit Z’,” the same being paid from the fund in court 
Report ii Testimony Tale iD 


Cn) the fourth day of April, LSS4. the several counsel for the re- 
ong }): irties e1me Into the mast rs offiee an entered their appear- 
anee tor all thi purposes of the reference herein, as appears by 

Exhibit T.” hereto. 

And on the sam day and place, pursuant to notice attached t 

“Exhibit M? hereto, the de positions of Eh. Bh. Sibley iy Ex. 
1a hibit M2”) and S. lt. Cockrill. “ Exhibit O.” were taken, and 

on the fifth day of April, 1SS4t—present same counsel—the 
deposition of J. W. Goodwin, “ Exhibit E?,” was taken. 
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The depositions of I. K. Sibley, “ Exhibit Mt,” J. W. Croodwin, 
“Exhibit B',” and If. G. Fleming, “ Exhibit N,” were taken by the 
master on his own motion, no counsel for either party being present, 
but the same were perused by counsel for all parties previous to the 
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\,’ were filed May 2, 18S4. 
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‘] ond +t +] - 
Phe Cheimmeer states fh his deposition that the total amount of 
,° } . } .. } . 
. is . : + " > ee , ' ‘ wa: sy? « 1c * 4 tory 
expenditures Gurine the receivership, which, under a former system 
oy | } | } 1 “s ? lead / a: 
of keeping the books, would have been charged to construction ae- 


eount. would be S59.412.13:> 1n whieh statement of his construetion 


} } ! -- 1 . 
wecount (attached to his deposition) he has not noticed the 

i } 2 9 ¥ £. Saad . : } ° 2 ’ 

i ex penalty ire of SP2OH.000 tor new rails, S16.060 tor fastenings 
«)? ] | + ?* ) ‘ } | wm) CER) + a lavinge | ° : | ] myiY 
ail “PKS i* 74 iit ‘4 Lal bate @ e it7] LAVINYG meeW reliis. PPC E OTL 

i « < ‘ 
— 1) . 7 ‘ ) ‘ ¢ } } ; ] — : 

SeZ.412 oa U S49 4°US 44 expended for the repairs of bridges, al 
‘ ] ] " ¢ t } Ge ° Pe) Tele ' } ? * ? ] 

his] 1} hleal a Ot ft FALL Ypenaded Tol cross-tles., ana 

+ | ,Pie ' t | S1S S41] t } } ? ma FF ] ’ t ] ancl T | 

Motinye oO } t | ()] }) rs tO iocomotves, and None oO} i¢ 

>T +) ; ; ‘ 

S51.2S4 r maintenanee ot cars 


. ] — = ,° ? . 7 : 
hie eno meer estimates the vaiue ol the actual corporeal prop rty 


} — 4 : — ] > Law hye . 
of the company (exclusive of Its inereased capacity for business) at 
| . i ‘ 

} ‘ } : a ] *-«)e — ] 4 | 
the end of the recelvership to be worth S225 000 more than at the 
] rai - . } > ‘ . fay >\?° 9) ryt »>« } , af 
bem mMnMe, VV reason OF lnprovements Made On It. 

It seems to the master that this is a low estimate of the better- 
‘ " ‘ . . ‘| : ' 
ments, as shown by the expenditures mad 
The master for himself, in light of the actual expenditures, as 


} | a ae " ] " . . } 
Snown by the accounts on file in fis othice. would Ma 


Ing estimate: 


— 


’ ‘ _ : a > > 4 -) ‘> 
( Onstruction AcecOoOUTL . ; . . —y “ . so0.412 La 


New raiils.___..___.. Fite i oad = ot le oe 


SO per cent. of $20,711 for fastenings and spikes a 16,570 16 
Laving new iron 


GOO) OO 


Se ee S510992 9: 


—<—— —— oe ee ee eee eee ee ee eee eee ee 


= has 
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This estimate of the master includes none of the $47,000 for 
bridge repairs, none of the $52,000 for cross-ties, nor the $18,841.04 
for repairs to locomotives, and nothing for the $51,254.25 for mainte- 
nance of cars. 

It seems from the foregoing, therefore, to the master that it would 
be a low and very safe statement to say that there was expend don 
the property for betterment and new construction during the 
r celvership $300,000, and the master so re ports. 


Report On Ope rating Erp nses 


The same difficulty attends the solution of this Inquiry, 
Vd and for the same reasons as that of the “ new construction and 
betterments ” of the road, and it can only be arrived at, under 

ie circumstances, by similar approximate estimate. 

The receiver in his report to the court of February 12, 1854, and 
by his “Exhibit D,” filed therewith, shows the total expenditure 
during the receivership for operating the road and betterments 
and lmMprovemenis thereon to be $1.102,1 18.59, less a credit of 
S60,704.57 for old iron sold, being total for operating expenses, bet- 
terments, and Improvements of S1.041.413.82, which an examuina- 
tion of his accounts and vouchers shows to be correct. 

Now, 1f we deduct the $500,000 we have found to have been 
expended in betterments from this $1,041,415.52, it will leave 
$741,415.52 as the cost of operating the road during the receiver- 


no 
—— 


Ssoip. 

This, of course, as stated in the report on betterments, is approxt- 
mate, and the master thinks by an extended and detailed examina- 
tion would be considerably reduced, but for the purposes of this 
report the master is informed 1s sufficiently accurate. He therefore 
eports the operating expenses of the road during the receivership 


I l 
to be $741,415.82. 
Report Ol Mortgage S. 


In response to the order of reference herein the master reports 
that said railroad company has executed two mortgages and a sup- 
plementary mortgage as follows: . 

One dated May 1, 1877, to secure bonds amounting to $250,000, 
in installments of $50,000 each, due May 1. rn) thie years 


maturing 
1S79 to 1855, inclusive, and bearing ten per cent. interest. 

And one dated Muay 2, 1877, to secure bonds to the amount of 
$2,600,000, bearing interest after July 1, 1582, at eight per cent., and 
pavable July 1, 1907. 

And ra supplemental mortgage dated the twenty-sixth day of 

September, 1877, supplying an omission In one clause of the 
15 mortgage of May 2, 1877; and these are all the mortgages of 
record in Pulaski county, Arkansas, made by said company, 
as appears by the certificate of the recorder of said county hereto 


annexed, marked “Exhibit F.” 


_———— 
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receiver hereto annexed it appears that 
A 
ve Dee) pale OuUubL DY hain 1) this cause, unless 
' . ’ 6 4 . . 7 
y him of S1.000 (per voucher No. 214. for No- 
( I Own | Dey tor ] cys sery] es rend ‘red the 
wil, y j., 1OT iC}Y ail ' pC t hci / 
5 
nsidered Phis item of S1.000 for legal services 
: 4 : > wary rable. and 
= ] meenied DV the thaster very reasonabie, ali 
} } . " ° — ° 
OWeal Line <ame, the receiver belng justified 1h) 
} “aes , } , Lr yx 
“en 6O Lif PiPOadad COMP ally DV tie order Of the 
cy 1) Lila raer ¢ X | ressiy authorizing him LO 
7 >. = } 1] . “ 
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lring receivership—re funded bv it since 
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Report Upon Nuits Brought. 


The following suits at law have been commenced against the 
Memphis and Little Rock Railroad Company (as reorganized), at 
the dates, upon the matters, and by the parties gciven below : 


No. 3111. 


Russell Sage, commenced June 24, 1882. Judgment 
by confession, June 24, 1882.___--. “innit tiniaigtitin “aaa ae 


This suit was brought upon two promissory notes of said 

SU railroad company: one for $15,000, dated Little Rock, June 

2\), I8SS1, payable five months after date to order of H. G. 

Marquand, president, and indorsed to Russell Sage, and credited 
with $5,000 on December 30, JSS] 

The other noie is dated New York, June 20, 1882, payable on de- 
mand to order of Jay Gould, president of Missouri Pacific Railway 
Company, 1s for $115,479.03. signed by I’. A. Marquand, president, 
and indorsed, “ Pay to the order of Russell Sage, Missouri Pacific 
Railway Company. By Jay Gould 


fhe judgment in this Case Was confessed in pursuance of a vote 


— 


, } } _ 4 _ 7 , 
of the board of directors of said defendant held at St. Louis. Mis- 


sourl. on June 22. 1882. 


ry 4 . , 4 ] ’ ¢ ‘ > 7 . 
I. i] (ossitt. commenced October YZ ISS. Judgement 
7 ’ ’ . 7 7 — . cy " (if\> rf 
D\ default, April ¥é bay ae ae sai jeans eda S4.905 su 
On general mortgage coupons. 


sf cy _ 
NO Is 
ARTs GH §« 


Martha L. Dow, commenced November 5, 1582. Judg- 


melt by di fault. April Ls.  —_———— socialite i S4.625 25 
On general mortgage coupons. 
No. 3188. 
John L. Farwell, commenced November 5, 1882. Judg- 
ment by default, April te). re 
On general mortgage coupons. 
No. 3189. 
Henrv E. Bailev, commenced November 3,1S882. Judg- 
ment by default, April 19. ISS3___e a — §5.0S4 ()() 
On general mortgage coupons 
: £ 
No. 5190. 
W.G Wheeler. commenced November r, ¥ LSS. J ldg- 
ment by default, April 19, 1883_..... .............. $2725 23 


On general mortgage coupons. 


6—126 


—— 


~—< 


. 
ww 
~ 
~~ 


oe 
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No. 3277 
William ( larke. commenced february lo. LSS5. Judg- 
ment by default, April 17, 1585-_-__-- rnc shilceanl 
(Jn general mortgage coupons. 
s°? No 3245 
R Ix Dow. commenced February 1d. 1883 Judgment 
by default, April 17, 1885__~_- — 7 -_ 
On general mortgage coupons. 
NO oid 
[ra Colby, commenced February 15,1883. Judgment by 
default, April 17, 1885. aah , ae se 
On general mortgage coupons 
i = i 
No. 5280 
Henry N. Sheldon. commenced Fel 15,1885. Judg 
nt bv default, April 21, 1885... : ia : 
Qn general mortgage coupon 
- No. 5281 
Henrv Sanford, commenced February 15, 1885. Jude 
ment bv default. April 17. 1883. .-_-_---_-_----_-__--__- 
Qn general mortgage coupons 
No. IRA. 
L.. Levv. commenced February 22. 1883 Pending 
On general mortgage coupons. 
N 0. > 28:). 
(;.T. Bonner. commenced February 26.1883. Judgmen 
by Getauht, Apes 37, 1066. 2.06 snanennns sees i 
On general mortgage coupons. 
No. Doe. 
Charles Moran. commenced March 27,1883. Judgment 
by default, AMGtl £1, DOCG ike cnniccnnnenesnnenknnmdin 
On general mortgage coupons. 
No. 3486 
WB. Miller. commenced July 6. 1883. Judgment bv 
default. October 24 TSS3 Ee ee eT ee 
On general mortgage coupons. 
No. 3487. 
W. A. Goodwyn, commenced July 6, 1885. Judgment 
bv default. October 24, 18S83____. 2 --____ pee 


On general mortgage coupons. 


oO 


34,554 80 
S4 508 iS 
85.277 43 


$4,867 72 
SiS82 25 


Is & LITTLE ROCK R. 


R. CO. AND 
4 ‘ 
NO 4 HO 
} ‘ ) } ‘ = 
Thomas Stokes. commenced July 6, 1SS3 Judoment by 
default (et ber 2-4. ISSS5 = os ee = a S57 | St) 
(on weneral Pri vy rf (*f UiyD lj~ 
‘> ’ > 
Se) NO. 4 OS. 
‘ ] ] { ) 4 i . a 
i’, H. Cossitt. « rmeneed Julv 9. 1SS3 sudgoment by 
default. Nove i). 1S83S.__._. i ne ee 
i .  - ; } 
(On LO yo recent. preterred [ mas and coupons. 
No. 3494. 
> ? ] °> } 
Simon Bore mmeneed July 9. 1SS5 Pending 
} 
(On gveneral mortgage coupons 
. 
NO = ms 
. % } | } 
Amos R. Eno. commenced July 9. 4SS3 ludement by 
} ] y > i ‘ i > . 
default. November 10. 1SS58 ee eae ee SOS O45 | 
P } ' | 
(dn 10 per cent. prele rred bonds and coupons 
No. p46 
; rr. } , } T : | > , a: 
llenry Talmadge, commeneed July 9, 18835. Judgment 
’ ep , ] ; : ' . < i. one aie 
Ay" default. Oetobe Pa. ISS : — a ea laa Mc ee aia a a we a SS.074 iv 
; ’ 1 } 
Qn 10 per eent. preferred bonds and coupons. 
i i A 
No. 3907. 
a. Oe ‘ } 7 } 
W. GG. Wheeler, commenced August 4, 1883 Judement 
? . | . 4 i ‘> >» { $ 
by default, Oetober 24. 1SS5_._- se acsti aiken ae 
(1) veneral mortewace COUuUpoOns. 


NO 3. )0S. 
Williams Breck, commene | August | 1885. Judgement 
by default, October 24, 1882 


i 


siete 
Ee a ee ee ee = 83.79] 
Qn general mortgage coupons 
\ », pe? 
. » 4 1 *) 

John L. Fa ed August 4,1883. Judgment 
} . 1 ‘ —_ : ao“ ¢ 
by detau a ee 

()n) (rE) (re COUPOLS 


I HH. ( ‘ossitt. COClRS a i reneced September yas k LSSS. 
On general mortgage coupons. 
Defense—u/tra vires 


Pending. 


and ho consideration. 


No. SoO+L6. 


Helen M. Juilliard, commenced September 29, 1883. 
Judgment by default, October 24, 1883 


~ 


nilenineiarinacmsiniie $3,057 OO 
On general mortgage coupons. 
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No. 3047. 
Elizabeth C. Stokes, commenced September 29, 1883. 
Judgment by defauit. October 24, 1SSS___-.--- .----~ $3,057 00 
On general mortgage coupons. 


S4 No. S548. 


George FE. Dodge, commenced September 29,1885. Judg- 
ment bv de fault. ()ctober (ee SF 


On general mortgage coupons. 
No. 3549. 
E. W. Barnes, commenced September 29, 1885. Judg- 
ment by default, October 24, 1883.........---~---.-. $937 48 
On general mortgage coupons. 


gy 
No. 3550. 
A. D. Juilliard, commenced September 29, 1883. Judg- 
ment by default, October 24, 1SSS3_--.---_------- ~~~ =$3,057 00 
On general mortgage coupons. 
No. 3551. 


Mary C. Dodge, commenced September 29, 1885. Judg- 


ment by default, October 24, ISS38_._-.-----_---_- 83.057 00 
On general mortgage coupons. 


No. 3965. 
W. B. Miller, commenced October 11, 1883. Judgment 
by default, October 24, 1883........-...-... cecaonaniial $815 20 
On general mortgage coupons. 


No. 3060. 
George N. Farwell, commenced October 15, 1555. Judg- 


ment by default, November 16, 1883_.__--...-...-. $3,559 57 
On 10 per cent. preferred bonds and COUpoOns. 
No. 3992. 
Henry N. Sheldon, commenced November 21, 1883. 
On general mortgage coupons and coupons ten per cent. 
Preferred mortgage. 
Pending. 
Nos. 3656 and 3657. 
L. Salinger, administrator, commenced February 8, 1884. 
Two suits for damages. 
Dismissed. 
No. 3696. 
Dow, Matthews, & Moran, trustees, commenced March 20, 1884. 
Action at law for possession of railroad under mortgage. 


ve 


AG RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


A mown of Judgments. 


(on eeneral ROTTS CORIOING ., .e sii ts eles miiioininin S107.479 64 

On preferred mortgage coupons... .--..---.----- 70,640 3] 

Total judements OS CONIC TS .. cencadmn owen $183,119 9d 

85 Russell Sage judgment .......-............. 195,921 13 
Decree on mortgage to State... 8$?61.456 27 
Trustees’ allowanee -----..---_----_- one Lp5.0SO SZ 
IIE, cassaiiicns: ineauesle tiiz aaiiiats iniatineidinaaed 14.500 00 
(‘osts Se ei hae nisl Cbetenenameh toh iiaaee 295 45 

991 332 59 

Total judgements ee a ee eee 


NSiits | hance rv, 


In addition to the foregoing suits at law the following suits i 
echaneery have been brought APTALNSI said railroad COM} any 


— 
—_ 


No. 469 


John ()yerton, iIrustee, commenes (| NMIareh 7 1SS?. 


; 
Suit by Overton, as trustee of Brn kK ley, to compel issue by rail- 

road companys of SL500,000 deferred stock of the company 
Defense—That econtraet was os viTCS le without consideration. 
Pending—Deeree for complainants, April 24, 1884, and reference 


No. 487. 


i@ 4 iret, Watson Matthews, and Charles Moran. trustees com- 


] = | Ye 
hie April 28, 1882 
37 . } oy : } 4 = ‘ ‘ ry 
Bill for trustees to be subrogated to the hen of the State of \r- 
i : : . : a i 
lI ansas upon ‘} Ci c'( rere ce rmrectose a mortgage TO SAL state Upon sald 
. ) . } : ' aa ; . ; : } — 
raiiroaad, whieh gececree Was Para by aid trustees to protect Lhell 
re sla 
j 
7 ’ ] ? . : . . . +, ¢ ] > * 
Defense-—No subrogation in equity; bonds represented by plain- 
" oe > Py ar 7? = ae > + : > - : 
Litis Were — “vires” and without consideration 


Decree, Mav 14, 1SS5— That trustees be subrogated to lien of 
State of Arkansas and that defendant pay said debt, amounting to 


SPO] Lob a: ana that sal road be sold Lo pay said debt. Allowed 


Ly deeree tO) 6trustees for Serv IiCes., S15.0S0, and for stg fees. 
$14.500. Total decree, besides court costs, $291,056. Case appealed 
to the Supreme Court of the United States and decree tS | 


ay 14. ISS 
No. 528. 
Equitable Life Association ef a/., commenced April 10, 1883. 
Bill to fore close what is known in this Case as the ten per cent. 
preference mortgage” of May 1, 1877. Consolidated with No. 543 
(next following case), and decree of foreclosure, April 4, 1884. 
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R. kK. Dow and Watson Matthews, trustees, commenced June 26, 

LSS3. 

Bill sets up ten per cent. preference mortgage of May 1,1877. and 
bondssecured thereby; prays for receiver and that bonds — paid from 
‘arnings of road, or for foreclosure and sale of road. Plea, other 
suits pending—overruled. Decree, April 4, 1884, for foreclosure and 
sale. Appeal to Supreme Court and supersedeas, April 26, 1884. 


No. d44. 


G. T. Bonner, commenced June 26, 1883. 

Sets up ten per cent. preference mortgage of May 1, 1877; also 
general mortgage of May 2, 1877; that complainant is owner of 
coupons of general mortgage bonds, and has recovered Judgment on 
them; that said judgment is unsatisfied ; that the bonds and many 
coupons are unpaid ; that property is incumbered to its full value. 
Prays for receiver to take possession and.pay judgment from net 
earnings, or that property be sold subject to liens. Defense, bonds 
“ultra vires” and without consideration. Bill amended and defense 
alleged to be res adjudicata. ' 


Nota Bene. 


By order of this court December 6, 1885, the twenty-one suits of 
following numbers and names of complainants, of like character 
with last above, No. 544, were ordered consolidated with said num- 
ber 044, to wit: 

No. 545, William M. Chamberlain. 

No. 046, William Clark. 

No. 047, Martha L. Dow. 

No. 548, H. E. Bailey. 

No. 549, W. B. Miller. 

No. 050, William Breck. 

No. 051, Elizabeth C. Stokes. 

No. 002, Henry N. Sheldon. 

No. DDS. Mary U. Dodge. 

No. do4, Ira Colby. | 

No. 595, Helen M. Juilliard. 

No. 553, R. K. Dow. 

No. 557, Charles Moran. 

No. 005, George E. Dodge. 

No. 599, George Dow. 
Si No. 560, E. W. Barnes. 
No. 561, Henry Sanford. 

No. 562, F. H. Cossiitt. 

No. 563, John L. Farwell. 

No. 564, A. D. Juilliard. 

No. 565, W. G. Wheeler. 


iS RUSSELL SAGE Vs. MEMPHIS & LITTLE ROCK R. R. CO. AND 
No. 603. 


Robert K. Dow, Watson Matthews, and Charles Moran, commenced 
February 12, 1S54. 
Recites all previous mortgages and litigation and organizations 
of the railroad, prays for receiver until final decree, and, upon 
final deeree, that complainants be put In possession as trustees 


> 1 ; ) in , 77 a» ) 
Report. Is ffi . Proceedina f OlLUsrT_ve 


Upon the question of collusion the master finds the following 
facts: 

On June 20, 1882, the defendant executed its note for $115,479.03, 
pavable to the order of Jay Gould, president of the Missouri Pacifie 
Railway Company, on demand, being the note upon which the 
jyudgeni was recovered on which this proceeding Is founded. On 
Lhe same day, at the CITY of New York, this note was indorsed 
the said Gould, as president, to the complainant. 


On the same day the complainant writes to Governor Brown, the 
Fenerai atlorne \ of det ndant, at ot. Louis, LO emip oy counsel tor 
him at Little Roek, to entoree his claim against det fend: init On the 
twenty-second of June, the present attorney of record for complain- 
ant was retained by said Governor Brown for sald Sage. 

And on the twentieth of June, the day of the execution of said 
note at New York, Rh. S. Hlaves, vice-president of defendant, tele- 
graphs from St. Louis to E. Kk. Sibley, the then general manager and 
a director of defendant at Little pre that the president of 


Ss defendant would call a meeting of the directors of defendant, 
at St. Louis, on June twenty-s on 

On June 2Ist the president of defendant telegraphed from New 

York to J. W. Goodwin, secretary of defendant, at Little Rock, to 


Cali & Meeting Of Glreetors for June 22, at St. Louis. 
{ dry ayy » “Fid . >] 2 ly wa hilary +} rg? “a ] sydv« lafay iF 
Lik JULIC CVU OG fal a cau. OIDICY, tilt vehera manager of defen ant, 
fy } : _ 


insel for defendant, t that a bill would 
i¢ would probably be appointed re- 


On June 22d a directors’ meeting of defendant was held at St. 
Louis, Missouri: present, three directors, who were also its officers. 
| ident, general manager, and land commissioner. 

At which meeting a resolution was adopted reciting that the de- 


fendant was indebted to the complainant by notes $10,000, and the 
said note oft June 20 for 8110,479.05, and that complainant “demands 
judgment” (not payment); that it will save costs and expenses to 
conhiess ludement, authorizing the counsel f for the Company to con- 


iCSs judement, and directing the secretary to at once inake outa 
copy of the resolution for the counsel of the company; and there 
being no other business, the me : adjourned. 

Phat this directors’ meeting was thus suddenly called by telegram 
on a day's notice for the sole purpose of authorizing this confession 


} 


of judgment. 
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That the amount of costs saved by this confession of judgment, 
if any, could not exceed ten or fifteen dollars. 

That judgment could not have been obtained until several months 
later in ordinary course of law. 

That a coupon of the general mortgage would mature in six days 
after this judgment was confessed, which coupon it would be de- 
fendant’s duty lo pay. 

That on the twe nty-third day of June, the day before complain- 
ants judgment was confessed, William Black, of the county of Mon- 

roe, State of Arkansas, executed a power of attorney to B.C. 
So Brown (counsel for defendant) to sign his (Biack’s) name to 

KE. K. Sibley’s bond as receiver, which said Brown did on the 
next day. 

That on the twe ntv-fourth day of June thedefendant, 


counsel. 
e judg- 


5b. C. Brown, in pursuance of said resolution, confessed tl 
| this pro- 


ment in favor of complainant in this court, upon which 
ceeding Is founded, and on the same day. 

That on the same day complainant filed his bill in the chancery 
court of Pulaski county, Arkansas, for a receiver of defendant upon 
the said judgment that day recovered in this court, said defendant, 


by its said counsel, being present, walving notice and ‘consenting 


Ce atl 


a 


thereto. -A receiver was appointed over defendants property on said 
day with very full powers and directions, said receiver being the 
general manager of defendant. 

That the bill in this clause was prepared the evening before the 
judgment on which it was based was recovered. 

That B.C. Brown, counsel for defendant, saw the complainant's 
bill before it was filed. 

That said bill was prepared by complainant’s counsel from a mem- 
orandum furnished him by a person whose name he declines to 
vive. 
That complainant's counsel was informed at the time the judg- 
Inent was rendered that no objection would be made to the appoint- 
ment of a receiver. 

That counsel for defendant suggested the naine of defendant's 
veneral manager as receiver, and he was appointed by consent. 

Counsel for complainant states, in re gard to the order for the ayp- 
pointment of a receiver, “ The draft furnished the clerk was drawn 
by B.C. Brown: we conferred about the order, and | left it to him 
after that to prepare the order for the clerk.” 

That F. A. Marquand, president of defendant, says in his affidavit 
herein that defendant had tiled what is known as the “ New 

York bill” to have the bonds issued by defendant declared 
90) void; that certain coupon holders of said bonds had brought 

actions on their coupons, and “ihat in order to prevent 
the levy of such executions, the defendant company consented to 
the appointment of a receiver until its bill aforesaid could be heard ;” 
thus showing the quo animo of the whole proceeding to be to delay 
the creditors of defendant. 

It will be observed (by the report herein upon suits brought) that 
no suits were commenced upon coupons until October 2, 1882— 
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more than three months after the confession of judgment and ap- 
polntment of receiver. 

That on June 27, 1882, a few days after receivership, E. Kk. Sibley 
resigned as a director of defendant. 

That about said time B.C. Brown tendered his resignation as a 
director. 


Thi: an about ()c tobi r 1982, ’ aren W. Goodwin, secretary QO] defe nad- 
abit, at the suggestion Of s alt Lt ver and Peli ral Mahager, te nde re “d 


his resignation of his position as secretary, in order that process 
might not be served on defendant. Said resignation was not 
accepted. 

That complainant, with Jay Gould and H. G. Marquand, hold 
title in trust to prerty much all the stock of defendant: that said 
trust is for the St. Louis, Iron Mountain and Southern Railroad 
Company, the stock of which last-named ¢ company is very nearly all 
owned by the Missourl Pacific Railway Company: that said com- 
plainant and Gould and Marquand are very large owners of Mis- 
sourl Pacific railway stock, which shows complainant to be largely 


interested in the stock of defendant. 


That substantially all of the stock of defendant is owned by the 
Missour: Pacific Railway Company. 
That defendant Is managed uid controlled by the \Miissourl Pacifie 
Railway Company. 
That complainant herein is a director of and member of the 
executive committee of the Missourt Pacific Railway Company. 
That complainant was prescatat the meeting of the execu- 
{| tive eommiittee Crs the \lissour) Pacihe Railway Company 
Which passed the resolution to sell him the $115,000 note of 
defendant,on which this proceeding is founded, for fifty cents on the 
d 


Celtel 


That said meeting of said executive committee Was held On June 
ISS2, the same day that said note was executed and transferred 
LO complamant 
Phat the transaction by which complainant acquired said note 
Was a written proposal by him to the Missouri Pacific Railway Com- 
pany to purchase the note for fifty cents on the dollar, pavable in 
ninety days, and not on demand, as stated by complainant in his 
cit position, and cll) acceptance of said proposition by il resoluti Ol} of 
suid exeeutive committee a iIndorsement of the note by the presi- 
cle rit ot sid COM pany tO CO nplainant, both said proposal and acce pt- 
ance being on the aio ft the execution of said note, June 20, 
ISS? 


That a vear and eleven months, or thereabouts, have elapsed since 
the date and alleged sale of said note to complainant, and that he 
has not paid anything, either principal or interest, on or for said 
note, and has not given his note or other obligation therefor. 

That defendant, on a band 10, 1884, paid to the Missourt 
Pacitie Railway Company 816,056.05 on account of complainant’s 
judgment against ree ne ly on said note. 

That on April 12, ISS4, complainant had not received or collected 
anything on account of his said yi degment on said note. 


S 
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That complainant knew this judgment of his had been offered 
(X Int. 157 to 141) by Mr. Haves, vice-president of defendant, to the 
bondholders of defendant In compromise propositions, and that he 
had authorized said offer. 

That defendant, through the Missouri Pacific Railway Company, 
has paid toS. R. Cockrill, the counsel for complainant, $400 for sery- 
ices In this cause, as per “Exhibit X,” in connection with “ Ex- 
hibit Z",’ and has paid for printing the brief of complainant in this 

cause, as per “ Exhibits Z*% and Z™.” 


2 And has paid $250 to J. M. Rose, solicitor for Equitable 
Life Assurance Society of America in its suit against defend- 
ant, as per “ Exhibits Z° and Z™.” , 


And has paid said J. M. Rose’s traveling expenses In said eause to 
Kansas City to continue receivership herein, as per “ Exhibits Z? 
and Z™.” 

And has paid for printing brief of Equitable Life Association in 
case against defendant, as per “ Exhibits Z* and Z™.” 

It is attempted to be shown that the fee paid to Coekrill should 
not have been presented to defendant for payment, and that it is a 
charge against complainant; but it was presented and was, with the 
four last above items, approved by the president of defendant as cor- 
rect, and was paid by it, and was included in a voucher, “Z*,” of 
some S1LO.000 for legal services, CXpelses, and printing 1) bovh sides 
of this cause and both sides of the case of Equitable Life Association 
against said defendant, and costs in other causes connected with this 
litigation. 

And it may he re marked this S1LO.000 of legal expenses were paid 
by the Missouri Pacifie while defendant was in hands of the receiver, 
and the bills were not presented to and paid by defendant untrl 
after the receiver was discharged, perhaps because they would not 
bear the inspection of a master, who should pass the receiver’s ac- 
counts. 

And further finds that the coupons purchased by H. G. Marquand 
(see his deposition) and testified to be included in the $115,000 note 
were purchased by him, not as representing the defendant, but, as 
he states, as an “ outsider,” and sold tothe Missouri Pacifie Railway 
Company. 

That the coupons for January, 1882, interest have not yet been 
filed in the oftice of the company at Little Rock, as has been custom- 
ary. It is alleged these Coupons are in the oftiee of the assistant 
treasurer at St. Louis: that the treasurer's office is in New York, and 

therefore the coupons are not filed in the office at Little Rock. 
93 That the note for $115,000 was payable on demand and was 
never protested. 

‘hat complainant did not take interest enough in his suit for 
$125,000 to remember the name of lis attorney in the suit or of the 
recelver, or whether his purchase was on demand or on ninety days. 

That Russell Sage has never paid anything upon the said $115,000 
note, and is not the beneficial owner of the same and the judgment 
based thereon, upon which this suit is founded. 


92 RUSSELL SAGE VS. MEMPHIs & LITTLE ROCK R. R. CO. AND 


That the receiver in this cause was discharged by the circuit judge 
of this circuit upon his own motion, no party asking therefor, upon 
the ground that this proceeding was collusive and intended to hinder 
and delay the creditors of defendant, and this though elaborate 
briefs were filed by defendant and by the Equitable Lite Assurance 
Society and compli Un anil urging the continuance of the recelve rship. 

That the receiver’s accounts herein show that defendant’s road 
earned more than nour money CO have pat ce it | its Ope rating CA- 
penses and the interest on all of its bonds ‘dite In receiver's pos- 
SESSION. 

kerom the hore crolIng facts and othe io ch ntained Wn the testimo ny 
and plea dj nes in this ind other causes COFHALC hereto, an) tO wane I 
the master was directed to refer and which are not specialiy found, 
has this proceeding been collusive between complainant ja de- 
fendant ? 

Was this sult bre Wolf for the Purpose of f colle Ine the money 
from defondant? The complainant knew at ey time he bought 
this note, as he testifies, that the defendant was 1n embarrasse “ cir- 
ht the note for fift, cents on the dollar. If it 
Wilts a reoular business transaction whys hould the hote have been 


} 
cumstances and bou: 


made ‘nce on demand: and why was it not protested to save 
the indorser—the Missour: Pacitie Railway Companv—a fully able 

and solvent party? If money was desired, why was not _ 
J note negotiate on the street, asit well might have been (bea 

Ing six per cent. interest, as 1t does) with so —" an in- 
dorser? Why did not complaint Ant, abany time dur the receiver- 
ship, apply to the court for the appleation of lta in * receiver's 
hands to the pavinent bt 

Why did he sit still and see the receiver applving the money of 
defendant to very large amounts, more than enough to pay his debt, 
to the betterment of a property in which he swears he has no in- 
terest or ownership? ‘There were frequently cash balanees in re- 
celver’s hands, enough to pay this judgement, butt 10 app lication was 
made theretor. The course pursued by complainant is utterly in- 
consistent with any desire on his pant for the collection of his de bt. 
and the master finds this suit was not brought with that view. 

Is this an adversary proceeding? The defendant with great haste, 
the dav this note was executed, proceeded to call a meeting of its 
directors for the see i in after the execution of the note, by tele- 
gram, the sole an i ‘purpose of which was to confess judgment 
to the complainant on * this note, and on the second dav after, by 
said meeting, authorized the econtession of judgment. | | 

And on the third dav after the execution of the note confesses 
the judgment and consents to the appointment of a receiver of its 
property, though the costs would have been no greater to have 
allowed complainant to take judgment at the earliest dav the law 
would give it, some four months later. What interest of defendant 
was advanced by this early Judgment and receivership? Why this 
haste of defendant to put its property out of its control? The ecom- 
plainant was not in need of money; he made no eftort to collect his 
debt, and the defendant, though in receipt of large sums of money 


t 
‘ 
a 
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by its receiver, did not offer to pay complainant’s debt pursuant to 
the judgment, but by its receiver spent more than money enough 
to pay this debt in betterment of its property. 
95 It is also shown that before this premature judgment was 
obtained, three days before, the then general manager of 
defendant was notified by the counsel of defendant that a bill fora 
receiver would be filed, and that he would probably be appointed 
receiver. The counsel for complainant was retained by the general 
counsel for defendant, or of the Missouri Pacific Railway Company, 
which arnounts to the same thing. The bond for the receiver was 
prepared by counsel for the company, and was signed by the counsel 
for the COmMMpPAany as attorney-in-fact for one of the sureties, by virtue 
of a power of attorney executed the day previous to the rendition 
of the judgment. 

it is therefore found that the proceedings herein are and were not 
adversary in their character. 

That the defendant took no steps In any instance to defend itself 
from the attacks of complainant, but continued assiduously, through 
medium of its officers, at ail and every stage, to assist the complain- 
ant in obtaining an Immediate judgment and receivership, and by 
its counsel made every effort to continue the ree ivership and made 
no effort to pay complainant's debt, and complainant made no effort 
to collect his debt, though the means of payment were abundant, 
show a COMMon purpose and design, acted Upon throughout by both 
complainant and defendant, to the same end, of keeping defendant’s 
property away from its creditors. 

It seems that it was the intention of the defendant to use, and 
that it has used, the receivership as a shield to protect itself against 
its creditors, and that this was the declared purpose of defendant 
as shown bv the affidavit of its president, Marquand, who states in 
words that such was its Intent. 

But it is said defendant acknowledged service on various sults 
and consented to judgments thereon ; but this action was not taken 
until February 15, 1885, some eight months after the receivership ; 

but in any event the creditors, even after judgment, were 
96 powerless, so long as the property of defendant was in the 

grasp of the receiver and protected by the court, as the 
defendant meanwhile was spending the money that should rightly 
have been paid to them in betterment of its property. 

We find in “ Freeman on Judgments, section 250,” quoting Lord 
Wedderburn and Lord Brougham, in speaking of collusive suits, 
says the requisites of a valid judgment are “a. judicial determina- 
tion of a cause agitated between real parties upon which a real inter- 
est has been settled. In order to make a sentence there must be a 
real interest, a real prosecution, a real defense, and a real decision. 
Of all these requisites not one takes place in a fraudulent or collu- 
sive suit. There is no judge, but a person invested with the insig- 
nias of a judicial office is misemployed in listening to a fictitious 
cause proposed to him. There is no party litigating, there is no 
party defendant, no real interest brought in question.” 
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Se here it is apparent from the record in this case, as above found, 
that this suit has been conducted on both sides by the defendant, 
its servants, and agents; that there is and has been no real contro- 
aes: v, no real interest or question to be settled or decided between 
the pa irties. _ he 2 ylainant has never placed himself In an attl- 
tude antagonistic to defendant ; has never demanded the rights nor 
sought the e shonin of legal rules in his behalf as against the 
defendant, but has suffered his judgment and receivership to lie 
idle and unenforeed for the purpose of defeating the creditors of 
defendant and in the interest of defendant, not in the interest of 
complainant - has not sought to collect his debt until other creditors 
of defendant intervened in the suit. 

It is alleged that the debt of complainant and the Judgment of 
law thereon are for a valuable consideration, and therefore that this 
suit is not collusive or fraudulent. Even admitting that to be true, 
and that it would be a good answer if the defendant was 
07 war ieee the fund, still, as to creditors who have intervened 
and who have been del: ave ‘doand hindered by this proceeding, 

it is} ovalid response. 

[tis held in Beattie v. Pool, 15 S.C., 379, “ A judgment confessed 
vith the intent to hinder and delay creditors 1s fraudulent, though 
based on a valuable consideration. 

And it is distinctly alleged by the president of defendant, in his 
affidavit, that the receive rship herein was consented to in order to 
hinder and delay defendant's Judgment creditors. 

And eounsel for defendant have argued In their briefs herein for 
a continuance of the receivership upon the ground that defendant 
would be proves ted from its judgement creditors thereby. 

It seems apparent that the transaction between the complainant 
herein and the Missourt Pacific Railway Company (who is owner of 
defendant) by which complainant acquired the note of defendant 
upon which this suit is based, was not a legitimate, regular, busi- 
hess transaction, by which the complainant beeame possessed abso- 
lutely and in good faith, as the unqualified owner in his own right, 
of the note of defendant. A perusel of complainant’s deposition 
and the evasive and qualified answers to the interrogatories therein 
show to the least observant reader that there was something behind, 
beyond, and connected with this transaction further and more than 
appears upon the face of the matter testified to, and which, if sus- 
ceptible of explanation, might have been elucidated by the com- 
plainant or persons whom he could have called as witnesses, but 
which he has failed to do, especially so as he states he knew the 
bona fides of this transaction was called in question. 

[le ostensibly purchased this note with the unqualified indorse- 
ment on its back of the Missouri Pacific Railway Company, a fully 

responsible party, for fifty cents on the dollar, payable in 
98 ninety days (he swears on demand). A year and = seven 

months have elapsed since by the terms of the contract for 
its purchase it should have been paid for, and yet he has paid no 
part of the money due on the purchase nor any interest thereon, 
and has not given his note or other obligation therefor. 
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It appears by vouchers “Exhibits Z* and Z’” that on March 6 and 
10, 1884, the defendant paid to the Missouri Pacific Railway Com- 
pany $7,056.05 and $9,000 to be placed to the eredit of the Sage 
judgment, and as Mr. Sage, on the twelfth of April, 1854, swears he 
has never received a cent on his judgment, it may properly be in- 
ferred, under the circumstances of this case, that the Missouri Pacifie 
Company kept that money as rightfully belonging to them as owners 
of the judgment, and not to Sage. 

Under these circumstances, can the complainant be regarded as 
the owner of this note and judgment in good faith? 

It seems apparent from the complainant’s own testimony, coupled 
with the other facts in the ease, that he is not and was not the owner 
of the note and judgment in question in good faith. 

And that the proceedings between him and the Missouri Pacific 
Company, which company is the substantial owner of defendant, by 
which he acquired said note, was a mere juggle to lay a foundation 
for a judgment and receivership of the defendant for the purpose of 
delaying defendant’s creditors, and perhaps for other purposes men- 
tioned in the pleadings. 

[It seems apparent that this note was acquired by complainant for 
the purpose of bringing this suit, knowing no court would appoint 
a receiver on the $10,000 claim he then held. 

The reason assigned by complainant for the purchase of this note 

to aid him in the eollection of his $10,000 clatm is exceed- 
QQ) ingly attenuated, that he bought a claim of $115,000 against 

an embarrassed party in order to collect a $10,000 claim 
against the same party. 

The master, in consideration of the foregoing, finds that the judg- 
ment of Russell Sage and the proceedings by him in this cause have 
been fraudulent and collusive with the defendant; that this cause 
was instituted in collusion with the defendant for the purpose of 
hindering and delaying the creditors of defendant, and that defend- 
ant was a party to the collusive proceedings herein for the same 
purpose. 


Report upon Distribution of Fund. 


There are before the master as claimants to the fund the com- 
plainant, Russell Sage, the defendant, creditors holding Judgments 
on general mortgage coupons, creditors holding judgments on pre- 
ferred mortgage bonds and coupons, and the trustees of both the 
general and preference mortgages. 

Upon these the master finds that the claim of defendant to the 
fund, while its creditors by mortgage and judgment are here asking 
for it, must be disallowed for reasons which are too obvious to need 
reeltal. 

The claim of Russell Sage, the complainant, as against other 
claimants, must also be disallowed—first, because of the fraudulent 
and collusive character of his suit and Judgment; second, because 
he is not the owner of the judgment on which this suit is based, ex- 
cept to the amount of about $10,000 and interest, and as to this 
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latter, because of his collusion herein, he must be postponed to all 

other parties who are claiming the fund, who come with clean hands 
and hona fide claims. 

100 This narrows the issue to the claims of the judgment cred- 
itors on coupons and bonds of both mortgages and the 

trustees in both mortgages. 

In determining the priority of parties claiming a fund in the 
hands of a receiver and earned by him it becomes necessary to con- 
sider the nature of a receiver’s possession. <A receiver 1s an officer 
of the court; his possession is the possession of the eourt. Ile repre- 
sents all the parties interested in the property, plaintiff, defendant, 
mortgagee, mortgagor, judgement creditors, lien creditors, ete.; he 
represents the property. The earnings collected by him are to be 
held pending the litigation, that one party may not acquire any Inter- 
est In or to or lien Upoll them in preference to any other party until 
the richts of the several parties claiming the property and its in- 
comes can be adjudicated. [t is the purpose of the appointment of 
a receiver to prevent the disposition of the property or the attaching 
of liens thereon pe nding the litigation. No hen ean be obtained 
Upon a fund in the hands of a reeeiver earned or accrued subse- 
quent to his appointment.  [t will be disposed of according to the 
rights and equities of the parties existing at the date of the appoint- 
ment of the receiver. 

The possession of the court, thr ugh its receiver, closed the race 
of diligence between the parties : they then pass under the wire 
and await the decision of the judges. 

In High on Injunctions, sec. 135: “A receiver being appointed 
primarily for the benefit of all parties in interest, his possession 
will be treated as the possession of the party who shall be ultimately 
determined to be entitled thereto, and when the question of right is 
finally determined the possession of the party prevailing becomes 
exclusive throughout the whole period by relation to the date of the 
receivers appointment.” 

Judgments are not a lien upon personal property ; certainly they 
are not liens upon property “in custodia legis.” Hence the judgments 

obtained by the coupon holders intervening in this case ean 
lOl =o give them no stronger claim upon the fund than thev had 

previously, especially so as their suits were all commenced 
and judgments obtained while the property was in the hands of the 
courts reeeiver. Coe v. Col., Piq. & Ind. R. R., 10 Ohio State, o/74. 
And as the right of the suceessful party tO the fund has relation 
back to the appointment of the receiver the date or priority of filing 
cla'ms to the fund ean lave no foree or effeet in establishing a pri- 
oriiv of right to the fund. Henee the fund must be distributed 
according to the superior equities existing at the date of the receiver's 
appointment. No suits or Judgments on coupons were then in 
existence. 

The cases of Galveston R. R. v. Cowdrey, 11 Wall., 459; Gilman 
et al. v. [linois & Mississippi Telegraph Company, 91 U.S., 603, and 
American Bridge Company v. Heidelbach, 94 U.S., 798, have been 
urged upon the master as giving some right or equity to the fund 
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in favor of judgment creditors; but it seems those cases have no ap- 
plication here, because there the judgment creditors had established 
a lien upon or right to the earnings of the company, the rents and 
profits of the property while the same were in the custody or under 
the control and at the disposition of the company; and those cases 
are bottomed on the fact that the revenues attached were at the dis- 
posal and under the control of the company, and therefore a lien 
could be placed upon them. Not so here. In_ this case the fund 
has been earned by the court through its receiver. It has never 
been under the control or in possession of defendant, but has always 
been in custody of the court. 

And in custody for what purpose? Why, for the purpose of being 
paid to the persons whe shall ultimately be entitled thereto. 

We have, then, the holders of past-due coupons and bonds of pref- 
erence mortgage and holders of coupons of general mortgage and 


ts. 


trustees of both mortgages claiming the fund. 
102 Now, assuming that no lien on or superior right to the 


fund was acquired by the coupon holders, who commenced 
their actions and took their judgments pending the receivership, 
their duty being to apply to the court having the fund in custody, 
not to seek a priority by judgment in another forum, what is the 
equity to priority of payment between these parties ? 

The bond and coupon holders of the general mortgage took their 
bonds with an indorsement on them that they were subject to the 
lien of the preference mortgage bonds and coupons. It seems, there- 
fore, that they cannot in equity now claim to be paid from the fund 
in priority to the preference mortgage bond and coupon holders; 
and as the fund is not sufficient to satisfy the preferenee mortgage 
the claims of the general mortgage coupon nolders are disallowed. 

We have, then, remaining the coupon and bondholders of the pref- 
erence mortgage who have obtained judgments claiming the fund 
as against the trustees in said preference mortgage. 

Shall the fund be awarded to pay in full a part of the bond and 
coupon holders of this preference mortgage, leaving their co-bond- 
holders but a small fraction of their debt when all are equally se- 
cured by the same mortgage, or shall the fund be awarded to the 
trustees of the preference mortgage, to be distributed pro rata upon 
the bonds and coupons ot sald mortgage 7 

It, is said that equity delights in equality. ‘These coupon holders 
who have obtained judgments have no lien upon this fund by rea- 
son of their judgments. Why should they be preferred to their 
co-bondholders when the trustees are here asking for the fund for 
equal distribution among all? 

With these views the master reports that the fund, after payment 
of taxed costs and allowances already made to the receiver of 

$4,116.69 and $1,000 to counsel for receiver and the com- 
103 pensation of the master herein, be paid over to Robert Kk. 

Dow and Watson Matthews for distribution among their 
“cestuis que trust.” 
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Re (Puests of Di fe ndant for Special Findings of Facet. 


On the eighth day of May, 1884, defendant filed with the master 
its request for twenty-three special findings of fact and four special 
findings of law, which requests are hereto attached, marked “ Ex- 
hibit 7°.” 

These requests are not upon any issues referred to the master, and 

he has some misgivings as to the propriety of making any findings 
thereupon, but considers that no harm will be done by finding any 
facts disclosed by the record, and therefore finds upon them as fol- 
lows: 
First. Upon the first request the record does not show that any of 
the income of defendant during the receivership was paid to any of 
the persons named or that they received any immediate benefit from 
the receivership except in its protection of defendant from its ered- 
itors and the expenditure of the income of defendant in betterment 
of its property. 

Second. The seeond request the master finds as stated. 

Third. To the third request the master finds the moneys received 
by the receiver were largely applied to the betterment of the prop- 
erty and not diverted therefrom, but were attempted to be, and were 
diverted from payment of defendant’s debts. 

Fourth. The fourth request seems to be justified by the record, so 
far as the master now recalls. 

Fifth. The fitth request is found as stated. 

Sixth. The sixth request the master declines to find, for the rea- 
sons stated 11) his report above and because the record and testi- 
mony is not clear upon this point. 

Seventh. The seventh request Is believed to be substantially Cor- 

rect. 
10-4 Kighth. The eighth request is substantially correet as far 


F--4 


as it goes, but there should be added to it as interveners the 
holders of bonds and coupons and trustees of preference mortgage. 
Ninth. The ninth request is evidenced by the affidavit of B.C 
Brown, Esq... and it is not denied or disproved, as far as the master 
recollects, and is therefore found as stated, except that the bond- 
holders would seize the rolling stock and personal property on exe- 
cution. 
Tenth. The tenth request is found as stated. 
Eleventh. Upon the eleventh request the master finds such a res- 
olution was passed February loth, 1585, at a stockholders’ meeting. 


Twelfth. The twelfth request is found us stated. except that judg- 
ment was not rendered in one of the suits. 

Thirteenth. The thirteenth request is found as stated. 

Fourteenth. The fourteenth request is found as stated, except that 
judgment was not rendered in two of said suits. 

The fifteenth, sixteenth, seventeenth, and eighteenth requests are 
found as stated. : 

Nineteenth. Upon the nineteenth request the master does not 
know what the trustees and ‘bondholders were willing to, but finds 
they took no steps to put an end to the receivership. 


yt 


= 
ft) 
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Twentieth. The twentieth request is found as stated. 

Twenty-first. Upon the twenty-first request it is found counsel 
for interveners made no effort to discontinue the receiver, and con- 
sented to a continuance of the cause through the summer of LSSS, 
which had the practical effect of continuing the receivership. 

Twenty-second. The twenty-second request is refused, for the rea- 
son that all of defendant's creditors were hindered and delayed by 
the receivership. 

Twenty-third. The twenty-third request is also refused, because 
the receivership was used by complainant and defendant in collu- 
sion with each other to hinder and delay creditors. 

L005 RR (pire sis of Defendant for Special bindings of Law. 
Upon the defendant’s request for the four findings of law the mas- 


| 
ter declines to find each and every of them, for the reasons stated In 


Report Spit Reading Report and xceptions Ther fn. 


The master, having prepared the foregoing report on the third 
lay ot May, LSS4, Pave notice to the respective parties, as appears 


by “‘Rempot 2 hereto, to come into the master’s office on the 
LW lfth day of May, ISS4. and hear the reading of sald report, and 
then and there make their objections and take their exceptions 
thi revo, if ahiyv they lh vl: and on the twelitth day Ol Miiy, 1SS4, the 
respective parties appeared in the master’s office, and said report 
Was re ad: and there Upon it was agreed that the final hearing on the 
mnaster’s report in his office be continued until May 22, 1554, when 
and where exceptions may be taken thereto, and that said report by 
printed and the expense thereof be paid from the fund in this case, 
as appears by “ Exhibit Z'” hereto. 

Lnd on the nineteenth day ot May, ISS4, came into the master’s 
ofttice the complainant herein. by s. R. Coekrill. lusq., his solicitor. 
and filed herein lis five exceptions to the foregoing report, which 
exceptions are hereto attached, marked “ Exhibit Z' ;” and on the 
Same day also Calne the defendant, by LB. (’. Brown. lusq , its solicitor, 
and tiled herein its twelve exceptions to sald report, which CXCC})- 
tions are hereto annexed, marked “ Exhibit Z*.” 

And the master, after a careful consideration of each of said ex- 
ceptions, finds, for the reason set out In said report, that each and 
every of said exceptions should be overruled and denied, and the 
same are therefore overruled. 

It may be remarked in regard to defendant's exception No. 5 and 
complainant’s eXce ption No. 4: The testimony shows that the cou- 
pons which are alleged to have formed the basis of complainant’s 

: debt have never been filed In the company’s office at Little 
106 Rock, but that they are in the possession of the general au- 

ditor of Missouri Pacific Railway Company, and that a part 
of them have not been canceled and are therefore still outstanding 
obligations of the defendant. (See Sibley’s deposition, Exhibit M, 
and letter, Exhibit E to A. H. Calef’s deposition in. “ Exhibit W” 
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hereto: also deposition of H. G. Marquand, part of “ Exhibit W,” 


‘ ? 

‘ 

] | } } . . - > 
where he states his purehbase of a part of the COUPONS which entered 
nto COM pray ints note and judement was Made as ~ an outsider 
ana not representing dadetendant, and were Sold to MussouUurl ACITIC 


Railway Company.) No reason is shown why these coupons should 
not be Canc led and filed in the home office of the COMpAany, within 
the jurisdiction of this eourt. With this evidence in view and un- 
| ns seem to the master not well taken, 


explained, 1 
and he eannot find said debt to be bona th 
ees 1] . Y= 

All of which is respectfully submitted by— 


“CHARLES P. REDMOND. Master. 


May 22, 1884. 


| } . “ j : 7 
(On the twelft lav of \I; v. ISS4. the foregoing repor was closed 
> a | : . } 
and time eiven until May 2v. 1SS4. to file exceptions thereto. On 


Mav nineteenth exceptions were filed by both complainant and de- 


And on May 20, 18S4, the defendant. bv its counsel, came into the 
master’s office and tendered and filed the following paper, to wit: 
) i 
[n the Cireuit Court of the United States for the Eastern District o 
\rkansas. In Chancery. 


RUsseELL Sacre, Complainant, 


Tur Memeruis anp Lirrne Rock RaitroaAp Comtany (as Reorgan- 


. i = 

IZeqd }, Defendant. 
1? 4 i a3. <> > . > - } . 7 :? > 
eTore the wmastel pon reference. 


To the Hon. Charles P. Redmond, master: 
Observing that in your report, so far as the same has been 

lO7 = prepared, you seem to doubt the validity and justice of the 
demand of the Missourt Pacific Railway Company against 

this defendant, this di Mana being the Ove which Was assigned by 
the said Missouri Pacific Railway Company to the complainant and 
which formed a large part of the debt for which defendant confessed 
judgment in favor of complainant on June 24, 1882, and also 
noticing that you base part, if not all, of your doubt upon the fact 
that the coupons attached to the bonds of the defendant which ma- 
tured January 1, 1882, and which were paid with the moneys bor- 
rowed by defendant from the Missouri Pacific Company were not 
returned to the office of the defendant at Little Rock, the defendant 
herewith presents to you the coupons so paid, duly canceled, and re- 
quests that you accept the same as part of the evidence in this cause, 
and that vou return them with your report to the court, to the end 
that they may be further so canceled, if the court should deem further 
cancellation necessary, as to make it certain that they cannot again 
be used as a basis of a claim against defendant. 
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The defendant is interested in your finding in this behalf because 
itis its night and duty to show, when attacked, that the debt tor 
which it so confessed judgment was just and due, and that its action 
in this behalf was honest and untainted with fraud. 

In this conneetion defendant further asks your attention to the 
fact that during the progress of the taking oft testimony before you 
upon this reference it, through its counsel, offered, 1f vou considered 
it material, to establish the following facts by testimony : 

1. That the office of the treasurer of the defendant is kept in the 
city of New York, and was kept there at the time the said money 
was borrowed and said coupons paid, and has been kept there at all 
times since. 

2. That at the time said coupons were paid and at all times since 
the defendant has had an assistant treasurer, whose office has been 
and is kept at St. Louis, in the State of Missouri. 

3. That said coupons were placed in the possession and sur- 
rendered to the treasurer of defendant, and that said coupons have 
always been in the possession of defendant and in the actual custody 
of its proper officers; alsothat vou did notask for such evidence, nor 
sav that it was material or necessary. 

Defendant again offers to furnish full, true, direct, ana positive 
) now demands vour judg- 


evidence and proof of these faets, and it n 
ment as to whether. the COUpPOns being produced LO you DV detend- 
ant, such proof 1S necessaly LO establish the fact that the debt for 
which defendant so confessed judgment was at the time just and due. 

And if you are ot opinion that such evidence Is ni cessaryv to estab- 
lish such facts it asks that reasonable time be given it to adduce the 
evidence. 

Respectfully, B. C. BROWN, 
For Defendant. 


LOS In regard to the statement of defendant’s offers to prove 

certain facts, the master does not now recollect. It may have 
been as defendant alleges, but the master does recollect that he 
never, in any instance, declined to receive uny testimony of any 
kind; that he did receive testimony from both sides after the sixty 
days allowed by the court had expired, and that defendant, at its 
own option, could at any time have introduced this testimony if it 
so desired. 

If it is intended in this paper to refer to the action of the master 
on May 12,1884, in erasing a part of his finding on the sixth request 
of defendant for a finding of fact it was then too late to introduce 
testimony, as the sixty davs had expired and the master’s report 
was prepared and was only kept open for the taking of exceptions 
to it as it then stood. The master regrets if defendant was misled 
by his action on that occasion, but this report will never be closed 
if parties can commence to take testimony anew every time a find- 
ing is made with which they are dissatisfied. 

Whereupon the master finds that A. H. Calef was, on the twentieth 
day of June, 1882, the treasurer of defendant, and has been ever since 
that date, and that he resides in the city of New York. 
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That, upon the inspection of the records of said defendant, it 
appears that D.s. H. Smith was elected assistant treasurer of sald 
defendant on lebruary 15,1883, but it does not appear thaton June 
20, 1882, the date of said note, or at any time previous to February 
15, 1883, the defendant had an assistant treasurer at St. Louis, Mis- 


appear in evidence when said coupons came to posses- 

mn oF any offic r of defendant at St. Louis. 

But it does app iron evidence on part of the defendant that said 

coupons, upon which the note on which this suit is based as alleged, 
wert sent to and were, on the eighteenth day of July, 1SS2, in 

109 the custody of C. G. Warner, general auditor of the Missouri 
Pacifie Railway Company, at St. Louis, Missouri; that the 

seneral mortgage coupons were —s but that the preference 


eek rave Coupons were not then ‘all celed. (See Catet 's letter in 
Exhibit W.") Nor does ane In evidence why these coupons, 


if they had been pect for by (it fendant’ Ss note to the Missourt Pacific 
Railw: Vy Compal \, should be sent to the ia neral auditor of the Mis- 


Ca ) pan 
court Pacifie Railway Company, at St. Louis, and not retained by 
the defendant’s treasurer at New York, nor sent to the home office of 
the defendant at Little Rock. From which it appears that said 
coupons were not in defendant’s custody on the eighteenth day of 
July, 1882. a month after the date of said note: that a part of them 


had not been canceled on th ee day of May. LSS4. 

[t further appears in evidence that A. H. Calef, the treasurer of 
it, is: ie Missourl Pacific Company, and 
that D.S. IH. Smith, assistant treasurer of defendant. is local treas- 
urer of the Missouri Pacific Railway Company, at St. Louis. 

he master states that on the twentieth of May, 1884, a package 

t 


. _ ; } } } 
of coupons said to contain the coupons represented by said mn 
' , ] ’ — = 4 ‘ ~~ — . a" > ‘ ds , 
were tendered to him by B.C. Brown, Esq., counsel for play ope 
evidence herein—the preference mortgage coupons in which package 


‘ § | : . | P : 
were not then eanceied: which COUNDOTS the hniaster declined tO re- 
A 
Ive, as not justified by the terms of the reference herein, and be- 


cause the masters o1ce IS Not a proper plac 4) a for such 
-— , . ; 

vouchers, and beeause the filing of same in master’s office does not 

bicrease thell Clot as ¢ dence herein 


} } ] | : : . ° 
lf Is deerped the fact that the COUpoOns 1h) question now at this 


| : } ? : 
time being Im possession of defendant and now, at this recent date, 
Meg Ih proper CUuStOadyV——a part of them uncanes led—cannot affect 
the boua fides of this transaction atits inception. ‘The testi- 


L1OW TIL mony proposed can,therefore, not affect the main Issue as to 
thie collusive character of this proceeding; the master there- 
fore declines to open lis report for furthey testimony; to all of 
Which findings and conclusions of the master and to his refusal 
open the case for further testimony the defendant at the time ex- 
ay pote dh, ana His eNO ption Is here noted : which exceptions ure OVCr- 


All of which 1s re spectfully submitted by— 


CHARLES P. REDMOND, Master. 
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112 Exhibits to the Report of the Master in Chancery. 


Exhibits A‘ to A’ are filed in court, but not printed herein, be- 
cause too voluminous and expensive. They are the schedules of 


receiver's disbursements. 


Exuipit B 1. 


/ 


Memphis and Little Rock Railroad Company (as reorganized). 


Statement of Rece ipts from June 25 to OU, Inclusive. 1SS82. 


1SS2. 

June24. To Memphis and Little Rock 
Railroad Company (as _ reor- 
ganized )— 

kor amount of eash balance 
this date turned over to 
ky. K. Sibley, receiver for 
said company, under or- 
ders from the chancery 
court of Pulaski county, 
Dae an ae 

Junes0. To receipts as follows from— 
Agents and conductors. __—-_- 
xpress department Mem- 

phis and Little Rock Rail- 

road Company -- TTT 
United States (mall pas —- 
Sundry rouds and persons 
Mileage 
Land department...-..---- 
Land I a Aik al tie iain ar tattle ccs 


-———— — « ——_— a i rr rr: a 


CREDIT. 


June30. By balance to July, 1582, ac- 


(TESTE am ee ae ene ee — 


Kk. K. SIBLEY, Peceiver. 
JOHN W. GOODWIN, 


RUSSEL! 


MEMPHIS & LITTLE ROCK R. R. 


> AGE VS. 


Exuipir B 2 


Slate iif nt of Leece ipts for Month of July, 


lo balance from June 30, 1SS2- sina hcl $419. 642 69 
lo receipts from 
i 
LVeCTUS a 1c (*¢ nductors with meena sf 94S 2) 
, 
‘ 


oY we aw @ a ~ 


Southern Icxpress Company- OS] 
Coupon ticket account __---- 8093 55 
[nited States (inall DAY } nn 0 558 Zo 
Re mations SE ee ayes 8 1] 
Sundry roads and persons- -- 346 92 
[rite - nd exchange. —e lo 2b) 
Land department. --------—- SS 90 
Land notes...-.. a 1GO OO 
Dy? 2966 7a 
S10? GOS 96 
( REDDIT 
R ] ly l} s 1h if ly 4a 
r | pil oO, 2 ea aen eee ite ee 30.4 > 6] 


rSsoZ : : Sa ear ee $6H5.°265 3d 
kK. KR. SIBLEY, Receiver. 
JOHN W. GOODWIN, 
Tire ASUrer for Re 4 it cr. 
kxuipir B 3 


i 1 Ju I LSS? iia Mt.) 260) 50D 
rt 
\ “ahd CONGUCLOPS. 2.2L 805,283 O97 
| Lment Mem} 11s 
Pig liock Railroad 
(‘orn 1 a a L110 90 
SO rn iexpress Company - 642 29 
I 
( ‘cy lL: iCCOUNEL_-— 1 ™ fy~) ay 
Memphis Little Rock 
RR i ( ny r\ iS [Pe- 
( c 7 PE en ne Z 2 108 16 
RR il . se —— —_ «> as G25 ty 
Sundry roads and persons- - S45 97 
| 1) Ee ee ee Oo DO 
69,942 95 


$130,608 28 


) 2 4 
~ Of) 


‘) 
.) e)e) 
eT. 

— ,= 
) ede? 


Aug. ol. 


114 


1882 
sept, 1. 


= ( prt 
4 lyf 
i 
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CREDIT. 
By disbursements in August, as 


per Iexhbibit No. 3. ---~---- 


i nn ee 


By balance to Septem be r, ISS, 


account -—- : : | 867.359 6O 


IE. K. SIBLEY, Receiver. 
JOHN W. GOODWIN, 


exnuipir B 4. 


Statement of Pe U ips for Month of Septe mbe r, 1582 


To balanee from August oi. 


1582 7 ich ’ $67,009 GO 
To receipts from— 
Agents and conductors -_~- S68.572 94 
express department Memphis 
and [Little Rock Railroad 
Company —.-----. 7” 1,261 79 
Southern lox press (Company. HO5 42 
( oupon ticket account} OS yf) 
Memphis and Little Roc 
Railroad Company (as I 
organized ) PF ene 85 49 
Reclamats lis lo? 10 
Sundry. roads and. person 409 25 
lite re stat ae Kcehal (Fe (jt) land 
nates . : . } 9] 
| nd LhOLCs So) 2Y 
a 114045 GG 
~144 1).) 4 
(CREDIT 
»V disbursements In Septen 
as per Exhibit No. 4 72,0565 42 
: 
iy balance to Oct er, L552 
count -~-----. -—-—-~-- S71.455 S5 


KY. K. SIBLEY., Receiver. 
JOHN W. COODWIN. 
Treasurer for Peceiver 


Noy. 30) 


Oct. sl. 


, 1882. 


aor f ji tate j 


: ? 
; . M4 
Ss fo} Month 


’ 
lo} } f Wom) sSepteni ] yt} 
oO 
ISS3 el Dt ie 28 s7 | hos >) 


Lo res Pts TPO) 
’ ? " * * git 
Ave} “ si] i Cone CTOrs i - BS) OUIS i‘ é 
: : 
[express department Memphis 
i ; > } > .@ = 
i id] Little bv Or ™m Reulroad 
WX) ) 
(om) 1} \ — ee | dai i 
: . 
4 | . ~ 
~ low express | HPAL , 44 " 
? *pjeed 
(‘oupon ticket accoun Obs 45 


Reailre ci (4 ti preuliy is Fe- 

Oreanized ) on a Oo 
Reclamations —- eel aie oo 24 
Sundry roads and persons lo 45 
lL nited States (mal pray) F LOGO Ta 
Milena - 7 = 24 24 


lnterest 

hnotes—. ; ois , Of 40) 
Land department. -. oe 
Mane NOLES... scouuccu 


QQ 553 OF 


S170.991 92 


bv disbursements in October. 


as per Exhibit No. 5 —.__. —- 115,296 90 


——— So 


} A! . ] : ~) 
By balanee to November. 1SSv. 


Ee ane ee eee eT Ae | S0.OH95 OV 


Ik. KK. SIBLEY, Receiver. 
JOPLIN WW. (KOODWIN, 


“ag “yaar Seer 
lreasurer iO} Receiver. 


a . ' 
Exuipir B 6. 
State ne of Ree ppts | V nil } AY nabe , LSS?. 
i 
7 } lann " (etal , 21 
O DWadlladlliet irom CLoOver ol. 
La Ee ee Oe FE TT S90.6905 OP 


lo receipts from—- 


Agents and conductors ____- 
express department Memphis 
and Little Rock Railroad 
Company - a aaah aaa 
Southern Express Company - 


( oup 1) ticke Bt) 


L690 1) 
1.124 66 


1,867 94 


» OY 


MEMPHIs & LITTLE ROCK R. R. CO. Vs. RUSSELL SAGE. O7 


Road CXpenses ....... ..-.~.- L2OS 62 
Reclamations —.__-...-__._- 214 (2 
Sundry roads and persons -- 1os6 O9 - 
Land department _ ~~ -__- 500 SO 
Deny ae ee 6j9 29 


Interest on land notes. a 112 10 


CREDII 


Nov. 30. By disbursements in November, 
ra oe per exhibit A A a Se LOOLSS0 1%) 


(tee nent ne aera 


By balance to December, 1SS2. 
gs, Ee ae a ee ea ae a a FS 
Ke. kK. SIBLEY, Receiver. 
JOHN W. GOODWIN. 


. *y7 >? . ? . , , at . 
Treasure? 10) Receiver. 


SS6,424 75 


» 


Exuipir B 7. 
Nhat Side nt ofr RP i" /) iS for Month ot }). (‘4 mibe ry LSSv. 


1882. 
Dee. 1. To balance from November 30, 
ISS? lua ear Tato, «taal Rees * $86,424 78 
Dee. 51. ‘To receipts from—- 
Agents and conductors — .__- S1O03.190 SO 
I’xpress department Memphis 
and f.ittle Rock Railroad 
ee 2300 VO 
Southern Express Company. 1162 505 
Coupon ticket accouut.-.--- 12,754 24 
oe 153 57 
Reciamations ............. 781 59 
Sundry roads and persons - 1,216 15 
RT ET EE ae l 45 
Land department... .----- 2 49 
Land notes____-_- Cl cass rhe ae S o512 OY 


j 

i el 
— 2 
Lt 
posed 


Interest on land notes_.___- 


—" 
ho 
Nw 
~~ 
72 
~_ 
~— 
we 
~] 
” 
woe 


(CREDIT. 


Dec. 31. By disbursements in December, 
as per Exhibit NO. 7 hmmm. . meaner eeenanes 119.475 WO 


Dec. 31. By balance to January, 1585, ac- 
I i a i a a i a: ela me SIZ SOL 


JOHN W. GOODWIN, 


Treasurer for Receiver. 


KY. KK. SIBLEY, Receiver. 
JOHN W. GOODWIN. 


1» 
I \ I> , 
. | Mont i i883 
» Py ra 

% 

7 - te 
iw ; i | ISSO _ = es STOOD 495 ()] 4 » 
a } 

= ‘. MOU eg gO »4 
I. are , + \f ’ 
\ vif ~ 
T> I> 
a haiiroad 
{ sae ™ | 1h le) 
‘e ie] \ =s ( ears \ IO 4) 
A A 
‘ | L | nN | i> SS Oy 
|» a 
iif ; } ~ sf) ) 
- — = «@ . ‘ 
S ry ls i persons - 190 65 
| 
Land - ‘ o 140 OO 
| 
ilteres nad ae ~)) t() 


SO.414 05 = 


$185,909 66 
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CREDIT. 


eb. 28. By disbursements in February, 
as per Exhibit No. 9.___-__- Sule einen 124,191 66 


I Keb. 29. By balance LO March, LSS3,. ae- 


Ne ae rh irk Recetas SOLTIS OO 


Ke. K. SIBLEY. Receiver. 
JOHN W. GOODWIN. 


Treasure) ay Receiver 


117 kExuipir B10. 


Nati Jide ut of Ree ipts for Month or Mareh. LSSS. 


Mareh 1. To balanee from February 28. 


i, ere takea uaeeine : $561.718 oo 
Mareh 51. To rt celpts from— 
Agents and conductors___-— SOS.697 SO 


express department Mem- 
phisand Little Rock Rail- 


road Company — ee 1.24] yt) 
Southern Express Com- 


pany “ = a Sos YS 
Coupon ticket account 13.460 62 
Reeclamati Tis — ee a a dio SS 
Sundry roads and persons - 1590 55 
i a ee ave 27 11 
Land department -_-- ~~~. 80 00 
Land riotes .......ecu. ” B61 00 
Interest on land notes_ -__- 65 10 

—_- —-—___ S6.700 54 


S148,418 54 


4 , Mareh3l. By disbursementsin March.as 
per Exhibit No. 10..-..~-- ep a 100.040 96 


Mareh 31. By balance to April, 1855, ac- 
I TE Te pea rae S$48.377 58 

E. K. SIBLEY. Receiver. 

JOHN W. GOODWIN. 
Treasure T° for Ree ) CT. 


2 I. SIBLEY. Pees ver. 
JOHN W. GOODWIN, 


2 Ra EIT 


af 
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Reciamations ............. 51 42 
Sundry roads and persons-- y 
Mileage htm trib wi ene 
Land notes (int. included)_- Loz 30 


CREDIT. 


May 351. By disbursements in May, as 
ee TERMINUS ING: Eaiiwcinw eck rare 73,853 09 


May 31. bv balance to June. 1SS5, ac- 


a ee ae ee me: SOS.720 64 

KE. kK. SIBLEY, Receiver. 

JOHN W. GOODWIN, 

Treasurer for Receiver. 
Exutpit B 153. 
Ni ate ren of Pee ipts j Vonth of du dé ISSS3. 
ISS5 

June 1. To balance trom May 31, 1885_ eee ee SOHS.720 64 


June oV. To receipts from— 

Agents and conductors - $72.590 12 

Express department Mem- 
phis and Little Rock Rail- 


road Company Oe eee l.ot] 13 


Southern express Company 4?S O] 
Coupon ticket aecount_--_- PSSS8 352 
Reclamations -___________~- 6352 5O6 
Sundry roads and persons-. 9.584 25 
Aecounts audited. -.______~- 152 8d 
: §4.077 o2 


CREDIT. 


June 30. By disbursements in June, as 
ee i <a 66,108 65 


By balance to July, LSS3, AC- 


+ 


eo a ee 
E. K. SIBLEY. Peceiver. 
JOHN ' W. GOODWIN, 


° ) na meen 
Tire OSurer hor Receiver. 


$87,189 51 


MEMPHIS & LITTLE ROCK R. I 


GIO GEES ES SRR 


MEMPHIS & 


LITTLE 


Vs. Ri 


SAGE, to 


“SSELI 


. > i | y°T 
( REDIT. 
2 > 3: 
7 > ~~ . * , + i 
Aug. 31. By disbursements in August, as 
~ ys 6° , : a4 y os -~ . >) = 
per Exhibit No. lo__---- anasto 56,574 90 
] 
» - 7 ~ > ‘ } . ? 
By balance to September, 1SS53 
-_ z 
qQReAIINt >t Ae ( 
ALCLUIUIIt ~——— — — — —— eee ee eee ——— = a a oe oe S14? 410 39 
- > r . — - 
Kk. K. SIBLEY, Receiver. 
aA? 7 ‘ ? 7 
JOHN W. GOODWIN 
{> ' So < - ; . 
i PteesdUhici ivi af cei 
> -) , aie a B , 
12U sXHIBIT » 10 
w/ . 4 - P 4 ry V 4 4 » 4 TRRY 
‘ sf aftief j ‘ A , : ; j ‘i ; 4 i 
. 4 
* | 
~s 
a e?}. 
. 4 ; S| 4 7 
. ; ‘ a >> . ory? ~ 
Oe] i} i ; Da aia tL ai sid August Ji. 
7 4 4 ‘. ‘¢ 
fo wena anaes su itein elias S147 410 
lo receipts from— 
. ~ _ 
4 . . - > »*? _ wt ha gs. Fir 
Pe ee <4 a ‘ ‘ cs ia — —_= «= < = . ¢@ i ; 
‘ 7 o 
‘ 7 — ‘ 
Express department -_-_- ---- 1.638 7 
. " , a 
>) -* , . , , é~ i? 
‘e, ‘ | I i Ex} ~~ ‘ ‘ ; > . - . , ‘ 
. 4 . 
| , . . > . > >. ~ ~?ts 
a+.s ‘ s ~~ > _ ~_- = 1] — 
{ ’ ? S| ] ‘oe | ‘ , j d= diy ~)7 
a> 2 ‘ ~ ™ ‘ = ‘ - ——_ a a an 
— > » «& > 
Res ili ii ii — = - — —_— << <_ = ian HS 
Sundry roads and persons -- H.621 7] 
7 >see f ‘- 
A “2 41440 32 a 6 
>.) ‘ — - 
~ Si Fy + sy) 
. § : 
_REDIT 
> . 2 . Z . ‘ , 
a . > ; By Mm<sHnrsel ‘ S = 
= . , aa ‘ aa 4 ; LX . 
. " } > bf 7  &) 77 | , 
as per Exempt No. 1G.2.2.. «2.0. (2,114 33 
i 
™ tas 4 ( ) } TAS” 
i) i aii’ } ’ ‘ : 3 Je awe @ « — 
. .* > wet) ~ 1 ~}*> 
cit. wu La bdt — eee eee eee — —<_ << Sy as 3 avec pz l —_*) 
\ a TT EY PR 
K. in SIDLEY att c 
} ry \W ' r\it" - 
OHN W. GOODWIN, 
zy — . 
~~ » i rc e Tor Rec 
Exarsit B 17 
sar fFiibii , i 4 
, " } 9 % 4 d 7 >. 
sw ts PIT iJ Rece j ~ ih Mo 7 Z fj idsS.. 
ISS 
ry 7 . ‘ 
Oct. 31. To balance from September 5), 
“> 919 » 99 
1SS5 ee meaeseewaecasheses @ee@8 @e@e @ae S712 540 > 
4b . ? .> 
lo receipts from— 
™ 
} 7. 4 , ; - i rj »}*>? 
Agents and conductors —---- SOc L0 
° } . ; . A +) 
4 - . ~ *? ? i 
Express department -------- 2 164 69 
. ‘ ‘ : A. J : ‘ ' = - () s)>= 
Southern Express Company- 296 27 
— ] St. imal nav K S10) . 
} L nited states (illctii pci \ —_ «- « -) P| ; 
cel 4 . 2 = 
: Suspense account ee ») ) 
| 137 15 
re ieakil oi Lo 


10—126 


1) POG 
KY. Pee } af 
(FOODWIN 


. 


LITTLE ROCK R. R. CO. AND 


4 ~ 


Dursements 
. ] a ; > 
vouchers [ol 


d bY me as a } 


RALPH L. GOODRICH, Cler/ 
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SU RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. k. CO. AND 


yf ¥ 2] ‘a ff Bav. el rk and Cu otlicio re eorder of 


) } : ] . aie hy: da — ea. J 
Pulaski « MnNtV as aiores have hereunto set MY fall and amxec 
: . 4 , * , : | 4 { 
{ _ af 37 eater, +137 ¢ . ¢ \ 1] 
the seal of Sald elreult COUurt neretvo tllis Ist dav of . pri, LOoO-+t. 


J. L. BAY, Clerk, 
By W. B. HUGHES, D. C. 


lune ZO. 1SSZ per IX ee — ii I SY yt) 

cy Cf >7 { ° ) ( 
lune 30 O ee ae 19 G4? 69 
| >? a ae er = O.9.76.2 >c) 


Septe r oo, ‘ — 7 ~ é 
(Octo 1, 5 , 55.699 O 
November 50 | L> i aise cae S6.424 75 
December 51, “ 37 92,552 6] 
Janual Ll, 1880 DS 1ODAN5 61 
Februar LO 9) . G1.71S OO 
March 35] | ‘ [S300 0S 
April 50 11] ; sin ‘ 49,200 OZ 
May Sl B12 OS,720 64 
lune 50 b>. ‘ 87,189 ol 
July 3] 14 : me 116.524 25 
Aucust 5] D1. M42 410 59 
September 50 . 212.040 235 
() | ld tx a 240,209 C7 
r er BO BS 7 21S 998 9S 
Eexuipit 
/ y Di 

jun ind J SO 2 r Icx] 2. > 655./45 6] 
A AY? ‘ O05. 24S Od 
Sey | AS 42.966 42 
Octobe Ad 7” ; 11s 

Novem Ad. siacells LOO.S30 19 
Decem Ab —" bal 119.475 90 
J a ISS \/. ia ale 105,601 45 
fFebruat AS dicmcdiar sa saan 124.391 66 
March, AY. ; ‘ LOO040 96 
D1 ALO 2 a 61,459 24 
May |} | Seep T2853 O9 
lun |) 5: see G65.10S 65 
Jul | an ; 90.211 67 
Augus 2 Geer eapnyrnen 6.574 90 
Septemb S| ee eecrer (2114 355 
October AIG_- , 13,482 929 
November, ty ae eee 62.099 ol 
1) eem br lr’, Ad 


$ 1.456.920 


OFT, wn™ — 


Pr om, PPR mo . 


Total Monthly 


MEMPHIS & LITTLE ROCK R. R. 


EXHIBIT J. 


Rece ipts. 


CO. VS. RUSSELL SAGE. 


June 25, 1882, as per Exhibit Bl....-......___- $21,957 76 
June 30, _ ” peer ene 17.684 98 
July, - a eer 52. 366 27 
August, = " ee 65,342 93 
Septem ber, Se a eee 77.045 67 
October, > " ee iia a 99553 07 
November, 7 ES aes 131.550 95 
December, as ERS eaters eo 125.883 73 
January, 1555, . ane 118,264 48 
february, . Re cee SO.414 05 
March, = : B10_ , me SOH.7OO 54 
April, ” m B11_- pale ea S6.28S6 6S 
May B12 : 6D 50S 7] 
Jun B13 OEE 84.077 32 
July Bi4._- enna ' iv,048 44 
August, b15- a $2,461 0] 
Septem ber, ; B16 TR ee 142,244 17 
()ctober. ae 103.452 13 
November, Re pee ee 141,409 69 
$1,670,919 73 
[XHIBIT Kk. 
Pay- Rolls. 

June and July, 1882, as per Exhibit Al_-..---. i S19.S69 O05 
August. ‘i |. a “i 20111 62 
Septem ber, | cna i 22 OOD dS 
A 2 de 


(October. 
November, 
December, 
January, 
hebruary, 
March, 
Apru, 
May, 
June, 
July, 
August, 

“ ptember F. 
October. 


Novein be ¥ 


so 26,480 

ia 28,512 
: 29) 250 

2H O07 

25,161 

” AS, 94 

yay yi) 

‘ 22,950 

_. 22,860 
snl 2.446 
= VAT WHALE 
58 74! 


LITTLE ROCK R. 


Per Jexhibit Al. Juneand July, 1882,244 vouchers. $16,874 56 
\? August, ‘~ 206 25 > 19.137 06 
A Se] 20s “in HO 960 S4 
Ad October *. 3a ” ~ 93.199 62 
15 Novem IS) TO497 SS 
AG December W . 92995 2] 
vs Janua 1883, 241 76.789 O9 
A& lebruar 26) 94940 74 
AS). Mat 2] doawvoo Ld 
A110, Aqn 44 . 03/,688 02 
Al] Mia Seye) , 14 YDS ys) 
\12 Ju 208 6.597 66 
A135 Jul 1] ; 27 961 4] 
Ald Augus HY? 92 514 21 
Al» Septem bel 459 44,367 86 
A16 October ITS 49 025 73 
. A17 Novembe 22) } 103.877 03 

A18, 19, December eT | . 
aS | S997.S09 64 

exuipir M J 
Circuit Court of the United States, Eastern District of Arkansas, in 
Chancery Sitting 
Rt ~Sic] AC ( pra Mahl 


Toe Memrpuis & Lirrte Rock RaAILRoApD ComMPANY (as | 


}? } ) ; } ! 
r< ,?} 7 ? ) i « ¢ ; 
i‘ {i PALIIZ (] * 1) i‘ naadby } 


MEASTER’S OFFICE. 


. » _— ; ; 
‘ | 7 ; ij 1} T : ] ~~ Li } 1 ’ ‘ ‘) ’ ° ‘ 

Kk. kK. Srpney, being first du worn, deposes and says: I am gen- 
ee ee | &- " -44) I wv I “7 Wa 
eral Manager OF Clie Mem) biIs A little LOCK Lvauliroad | Obpahnyv (as 

‘ | ‘ 
reorganized), and was receiver of said road from June 24, 1SS2. to 


The papers filed with the master and by him marked Exhibits A J 
ti) \ 1%. both Mclusive, are correct schedules of all disbursements 
made by me upon vouchers during my receivership, and the Ex- 


} 
+ > U ] + | . _ oe . _— ° 
hibits 5 | LO 13 LS. Doth WMcCcLuUsIVe, are correet statements of al] the 
receipts of said road during my rec ivership 


( Ott fre psation 


The claim made by me for services of $7,500 per annum is in 
addition to the salary [have received as reneral lnahager;: this would 
make my total compensation as both receiver and general manager 
S135.500 per annum. 


MEMPHIS & LITTLE ROCK R. R. CO. VS. RUSSELL SAGE. $3 
I was general manager of the road previous to the receivership 
The company first made default on the interest on its bonds Jan- 

uary Ist, 1582, but between that time and June 24, 1882, as I am 

Informed, the monev was borrowed and the January interest paid, 
First Question. Have the coupons for the January interest, 1882. 

been filed in the office of the company at Little Rock up to the pres- 

ent time ? 

Answer. Not to my knowledge. 

Second Question. Is it and has it been heretofore the customary 
and usual COUTSE of busine ss for COUPOns when paid LO be tiled in the 
office at Little Rock ? 

Answer. I understand it has, whenever the money was paid out of 
the treasury of the company; in this case [ understand it was not. 

Third Question. When did you first receive notice, and by what 
means, and from whom, of the directors’ meeting of the company In 
St. Louis, June 22d, 1882”? | 

Answer. I received notice by telegram from R. S. Hays, 

128 =dated June 20th, 1882, that President Marquand would eall 

a meeting, and received further notice, by telegram from 

Presid nt Ie A. Marquand, dated June ? 1st. ISS2. addre ssed to John 

W. Goodwin, secretary, instructing him to call a meeting of direct- 

ors. | 

Fourth Question. When were you first consulted about or apprised 

of the fact that you were to be appointed receiver of said railroad ? 

Answer. About the twenty-fourth day of June, 1882. 

hifth Question. Can you not state the time more accurately, 
whether or not it was not some day previous to June 24th? 

Answer. It may have been two or three days previous. 


The actual amount drawn by me as general manager for the seven- 
teen months and six days of the receivership Is $9,255.51, and the 
amount drawn by me for salary and expenses as receiver during tne 
receivership is $4,500.00, as stated by me in my report, being in all, 
for mv services in both capacities, $15.755.51. 

As to the salary of 86,000 per year as general manager, I was 
offered, in March, 1885, a salary of $58,000 per annul, and all ex- 
penses when away from home, as general manager of the Toledo, 
Cineinnati & St. Louis Railroad Company, and therefore deem it 
proper to increase my salary accordingly. 


Legal Lirpe HSES. 


[ have paid out no money as receiver, either for counsel fees or 
costs in this ease, except some trifling costs in the Pulaski chancery 
court and United States court. 

Ilave paid b. C. Brown his regular salary of S500 per month. as 
previous to receivership, and some small items of legal expenses in- 
curred by him, and also $1,000 for services to receiver. 

Have also paid, for legal services, W. G. Weatherford, $62.50 ; 
George Sibley, $20; John W. Cameron, $20.85, per month each, 
their regular salaries as attorneys for the road, as before receiver- 
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hie pred iias rtng e F one, Sash one Neat BRS +S he Seale a 


Sd RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


ship, at Memphis, Washington, D. C., and Lonoke. Arkansas. ‘To 


J.W.Cameron I have paid amount due him on contract for services 
at Washineton before receivership. 
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1c approx iat monty Gross earnings ol] the roaqgd agduring ny 


reeeLlyve rohip 3 12 SSA) 


| hie Approximate monthiv disbursements during my receivership 
‘ a, . 
were about &do0,,900 per month: ol this the approximate AVerTage 
| i < 
_~ 7 } = ie 
monthly pa yments on yvouehers were Ss DS5,000 and the approximate 


average monthiv payments on pay-rotis were S27 ,00U. 


} } = } ] . — ' , 
ak rooyVve Wel ePmonthiv disbursements on vouchers ral id pPay- 
1} . } ] —_ 4 — rg ] } . - . ait 
OliSs neclude amounts pald for balances due P>\ thie compas Priol 
' : 
we re 4] ; om 4 | ioe , 
LO the da i the recelversilps, and are the actual expenses a} the 
ry +} ' ay ; 
ronda ct] }O i ? ( \ rn] } 
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Che @ross AVEeCTAVGe ANDPDPON Tac monthly expenaltures [Ol Op ra- 
4 a _ a 


. 4 
’ » 601 , a 14 - s } — — _ ] so . 
tion, maintenance, and repair of road, motive power, &e., during the 


receivership were, after deducting the S60.704.57 received for old ma- 


] 
i 
aD ; siete tie =e :, are . ; TTtr AP 4 : 
Phe @ross average approximate mMontiv ¢ xpenditures ior opera- 
; ee ‘ i 


tion, Maintenanee, and repalrs of road, motive power, XC., for the 
period from January 1 to June 30. 18S2. were 834.816.98. 

The amount expended during this period was limited to the 
amount of earnings, the total earnings being for that period onl: 
$24,669.25 more than the amount expended. The track was over- 
flowed during the winter and spring months, which made it impos- 
explanat ion of mVanswers to yu stions Nos one and LWO [ le- 
sire to state that the office of the treasurer of the company was here- 


{ 
> } 1 
; 


tofore in Little Rock: that at the time these COUPONS Were 
129 paid the treasurer’s office was in New York and the assistant 
treasurers otfice was in St. Louis. and. I am informed. the 


COuUpONS are 1N thi oOttice of the assistant treasurer at St. Louis. 


bk. K. SIBLEY. 


d and sworn to before me the 25th dav of Mareh. 1884. 


CHARLES. P. REDMOND, Master. 


Eexuibir M 2? 


Notice ln Tale Depositions. 


To Russell Sage and the Memphis & Little Rock railroad (as reor- 
wanized): 

Take notice that in a ease pending in the circuit court of the 
United States for the eastern district of Arkansas, in a certain ease 
there pending, wherein you are plaintiff and the Memphis & Little 
Rock Ratlroad Company is defendant, I shall proceed, on the fourth 
day of April, 1884, between the hours of nine a. m. and five p. m. of 
said day, at the office of Charles P. Redmond, master, in the eitv of 
Little Rock, in the county of Pulaski, in the State of Arkansas, to 
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take the depositions of witnesses to be read as evidence on the trial 
of said case, when and where you may attend if you think proper; 
and the taking of depositions under this notice, if not completed on 
said day, will be continued over from day to day therafter, at the 
same place and between the same hours, until concluded. 
Given this fifteenth day of April, 1554. 
IRA COLBY, 
By U. M. & G. 8B. ROSE. 


- 

We acknowledge service of the within April 1, 1884. 

B.C. BROWN, 
For Memphis & Lattle Rock: Railroad Company. 
S. R. COCKRILL, for Sage. 
Circuit Court of the United States, Eastern District of Arkansas, in 
Chancery Sitting. 
RussELL Sacre, Complainant, ) 
- ; cep , No. 512. 
Tee Mempuis & Littrte Rock RariLroap CoMPANY (as | 
Reorganized}, Defendant. 
MASTER'S OFFICE. 

i. K. Srpiey, being first duly sworn, deposes and says In answer 
to interrogatories : 

~- 

First Interrogatory. In what way are you connected with the de- 
fendant company ? 

Answer. At present [am general manager of the road. 

Second Interrogatory. How long have you occupied that position? 

Answer. The last time since the receivership. I was general 
manager at the time I was appointed receiver; was appointed man- 
ager February 15th, 1881. 

Third Interrogatory. At what time was it first mentioned to you 
that a receiver would probably be appointed on the road? 

Answer. I can’t give the exact date; it was a few days prior to 
June 24th, 1882; probably not more than three or four days. 

Fourth Interrogatory. Who mentioned it to you ? 

a Answer. My impression is B. C. Brown first mentioned it to me. 

Fifth Interrogatory. What did he say about it? 

Answer. My recollection is that he informed me a bill would be 
filed for a receiver and, if successful, my natae would be suggested 
as the receiver, and he asked me if I could file a satisfactory bond. 

Sixth Interrogatory. Who prepared your bond? 

Answer. I can’t state who prepared it. I was notified of my ap- 
pointment by B. C. Brown, who brought me the bond with request 
that I have it properly executed and filed. B.C. Brown, being pres- 

ent, tells me here and now that he prenared the bond. 
130 Seventh Interrogatory. Who was your attorney as receiver? 
Answer. Bb. C. brown. 
‘is Eighth Interrogatory. What step did you take with the agent and 


employés of the road after you became receiver; did you require 
them to hold under you as receiver? | 
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\nswer. I issued notice to all agents, employés, and heads of the 
lifferent dey artments informing them of my appointment and giving 


é‘ 
notice to t hie ni that tnev would ve re faulned at the same COM pensa- 
tion prey isiy | | pel DOV CLile COMMpAahy. | attach a copy of sald 
notice. marked Exhibit 2. as a part of my deposition. 

Ninth Interrogatoryv. Did you issue any other notice or circular 

tor af a cimtl — 

‘I yi s«¢ | Lcil miiita 

Be 1 . ] } . js = : 

Loswe }e@s, SIT think there were two other circular letters O! 

P > 4) — * 
[ attach copies of them. marked Exhibits 3 and 4, 
rt r | , 
4 ih — > - . ' ; _— _ | . so ] —— 
en I) 27) PrOOALOTY Did Lies agents ana employes resign their 
S 1 }- } | | TY) ] 
, .* " . * " . | - 
: =“Wel] nev did hot e ¢1rcula®’r which [ Sent out required 
re | the notice and to sign and return to 
} ; ) ’ ? ] 
, WD d the ecireulat hich blank was an 
eement to accept service under me as receiver. 
a = 

| LO} Were these blanks eeneraliy s ened and 


cxrhyrtont } rT PyVur ¢f r Ti¢y?) 
wr GUeepec, | ee 2 ae 74a dk 4 a. 7 <-ap SUBWESe 
KE. K. SIBLEY. 


,” >} 


Subscribed and sworn to before me this fourth day of April, 1884. 


CHARLES P. REDMOND, Master. 


Memphis & Little Rock Railroad Company (as reorganized). 
Orrick Receiver, Littte Rocx, 
ARKANSAS, June 24, 1882. 


To officers and employés M. & L. Railroad Company : 
Llavine heen cl} )} ointed rece aw r of ‘th e chancery court ol iP U laski 


COUNHTV 1 the cause of Russel] Sai The Memp! 11S "ay [itt » Roc!) IX 
Railroad Company (as r aaouian 1), and as such recelver eins 
ech placed by said court in POosst ssion of the Memphis & Little 
Rock railroad, its tracks, depots, inclines, boat, rolling stock, and all 
ther property of every character, 1t is ordered— 


First. That until further orders all officers and employes formerly 

| | {railroad company will be continued in office and 
e at the same compensation formerly paid them by said railroad 
company. Each such officer and emplove will, within five days, 
sign and return to me at my office in Little Rock the inclosed ac- 
knowledement of the reception of this order. 

Second. Station agents and all other accounting officers will render 
stated accounts at the times and in the form heretofore used, such 
accounts to be addressed to C. H. Dolbeer, auditor for EF. k. Sibley, 
receiver, and will remit or pay all. moneys to John W. Goodwin, 
treasurer for the receiver. 

Third. Station agents will post up at their depots and at other 
public places adjacent copies of the notices herewith handed them, 
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and will use every effort to inform the public that the railroad, roll- 
ing stock, and all other property of the Memphis & Little Rock 
tailroad Company is in my hands as receiver, and that any one in- 
terfering with or in any manner interrupting my possession of any 
part of such property will be in contempt of said court and liable to 
be punished by fine or imprisonment or both. 

Respectfully, Kk. K. SIBLEY, Receiver. 


13 EXHIBIT 53. 


Memphis & Little Rock Railroad Company (as reorganized). E. 
kK. Sibley, receiver. 


OFFICE OF AUDITOR FOR THE RECEIVER, 
LirtLeE Rock, June 24, 1882. 
Drar Sir: I inclose circular announcing the appointment of E. K. 
Siblev, receiver for thisroad. In making out your reports of coupon 
ticket sales on account of this company for the month of June it will 
be hecessary to make two st parate reports, one to the Memphis WX 
Little Rock Railroad Company (as reorganized ) for all sales from 
June Ist to 24th, inclusive, and one to E. Kk. Sibley, receiver, for all 
sales from June 25th to 50th, inclusive: both of which should be 
sent to me as auditor for the receiver Please note and comply with 
this request and oblige, 
Yours truly, CGC. H. DOLBEER. 
Auditor for thie Leece LUEr. 


EXHIBIT 4. 
Notice . 
Memphis & Little Rock Railroad Company (as Reorganized). 


OrricE Receiver, Lirrite Rock, 
ARKANSAS, June 24, 1852. 
Notice Is hereby given that the Memphis & Little — railroad (as 
reorganized), with all its tracks, inclines, boat, locomotives, passenger 
cars, freight ears, hand cars, materials, tools, lands, books, papers, and 
all its other property have been placed in my hands as receiver of the 
chancery court of Pulaski county in the cause of Russell sage U. 
The Memphis & Little Rock Railroad Company (as reorganized ), 
and that any one interfering with my possession or levving upon or 
seizing any of said property, whether by virtue of a writ from any 
court of justice or otherwise, will be in contempt of said chancery 
court and will be prosecuted and punished. 
Respectfully, KE. K. SIBLEY, Peceiver. 
Post this notice. 
EXHIBIT 5. 
KE. kK. Sibley, Esq., receiver Pulaski chancery court, Little Rock, Ark. 
Sir: I have received your general order No. 1, issued as receiver, 
and understand the same, and will act under you and obey your 
orders and those of said court. 


SS RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


EXHIBIT N. 


Circuit Court of the United States, Eastern District of Arkansas, in 


Chancery Sitting. 

RusseELL Sacer, Complainant, } 
VETSUS 
THe Mempuis AND LirrLe Rock RatLroap CoMPANy (as [ 
Reorganized), Detendant. 

MASTER'S OFFrIce, April 2, 1854. 

Henry G. FLemina, being first duly sworn, deposes and says: 
My business is that of a civil engineer. I have been chief engineer 
lor the Memphis and [Little Rock railroad and the receiver from 
March, ISS1, to the present time. The improvements, betterments, 
and constructions on said road during that time have been made 


- 
under my directions and instructions. 

Question. Can you tell what part of the expenditures named 
under the head “ Maintenance of way” in “ exhibit D” to receiver’s 
report, filed February 12, 1S84, were necessary to keep the railroad 
in a fairly safe condition for the running of trains, and how much 
might be termed betterments or improvements ? 

Answer. I ean tell. Under former management of the road a 
construction account was kept and all matters regarded as better- 


I 
ments were charged to that account. I attach hereto as a 
132 = part of my deposition a statement showing what part of the 


items “ Maintenance of way” would under the previous sys- 
tem have been charged to construction ; it shows $59,412.15 in the 
aggregate, and is marked < X > and signed by me. 

Question. Inthe paper ~ X | you have charged only $2,111 as new 
construction of bridges. Do you mean that $47,000 was necessarily 
expended in repairs of bridges during the receivership ? 

Answer. I consider $47,000 necessary for bridge repairs during 
that time. I have spent on St. Francis bridge, including new plier, 
about $8,000, including the $2,000 in the construction account; new 
trestle at Burnt Cane, $6,000. It was absolutely necessary to have 
a new trestle here; it was rotten and unsafe throughout. 

Question. Do you consider $226,000 for rails, or fifty-two miles of 
new rails as stated by the receiver in his report, as necessary to the 
safe running of trains on said road ? 

Answer. I considered that the fifty-two miles of old iron which 
this replaced was necessary to be taken up and unfit for safe run- 
ning OF trains. 

Question. When were these new rails laid ? 

Answer. I think we commenced laving these new rails in August 
or Septem ber, S82. 

Question. Had you not run your trains safely, by aid of repairs, 
previous to purchase of these rails? 

Answer. Reasonably so. 

Question. Could you not by expenditure of a moderate amount 
for repairs and careful management have continued to runs trains 
reasonably safely without the purchase of these new rails? 


- <<: ‘ 


= «<2 
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Answer. Not safely with the traffic we were handling and the 
time we were forced to make, in my opinion. 

Question. Could you not have done so by reducing the speed of 
your trains ? 

Answer. We could with a great degree of safety, but not entirely so. 

Question. What proportion, approximately, of the $20,000 ex- 
pended for spikes, splices, and bolts was for laying these new rails, 
as you now estimate ? 

Answer. I should say about eighty per cent. 

Question. What proportion, approximately, of theitem of $90,477.96 
for track, labor, and repairs was due to laying of new rails and new 
embankment or grading, filling trestles, and such improvements as 
would under your old system have been charged to construction ? 

Answer. [havegiven the construction item in mystatement 4 X }, 
and in addition to that the labor on laving the new rails would have 
been between $8,000 and $10,000 dollars. 

The item extraordinary expenses is on account of the overflows 
of 1882 and 1853. 

Question. In your opinion, how much more, approximately, was 
the said railroad worth, if anything, by reason of improvements 
made on it, at the end of the receivership than at the beginning— 
that is, the value of the corporeal property, without regard to its in- 
creased capacity for business? 

Answer. I think I know the difference, approximately ; I roughly 
estimate the difference in value at $225,000. 


Explanation. 
I desire to say that in order to make connection for passenger 
business at Memphis and Little Rock thespeed of our trains is regu- 


lated by the time of the connecting roads, and that the speed of 


the trains in the last two years has been increased on this account. 
H. G. FLEMING. 


Subscribed and sworn to before me this second day of April, 1884. 


CHARLES P. REDMOND, Master. 
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Memphis and Little Rock Railroad Company (as reorganized). 


OFFICE SUPERINTENDENT AND CHIEF ENGINEER. 


I ca cicinsneniesiccialcsichceiaracinbabmanaigh scncuiiimiaetaaniies 

SO TiciGiee WRREY, a. dvidinncs's creer eunnemeninne. “ae 
91 Bridge superstructure ----~--- i aisiseinicameailait nasil aici 601 99 
96 Cattle guards and road crossings_--..---..-..--.. dil 6 

98 Engine-houses and turn-tables..--....-.--------- dod TO 
99 Engineers, salary, expense of...----------- oceania 3,100 20 
100 FeORt Cis i iiiiads eivdinnndsienianngs 40 00 
101 Foremen and watch-houses____-----.------------ LOd7 JV) 


SO i iii sae cia a shen salen oi aetna 


12—126 


rt) RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


ROIS: NO NO aan nin x nin en nanine a oenaaoanien i 1582 70 
119 Stations, passenger and freight.-------.--.------ 14,009 19 
120 Stations, fuel and water. - -__-- pie canai eee io 702 37 
Be Oe ee Ate Fa UAE ns es a a: oe es ekki ec ein vw See es 3,654 SO 
124 Track, labor laying .---.. oo daias de nebinalglaiaae sien Lodi 26 
Dee TE i nk ii wks hs seein hc acs Flies aail 776 95 


$59,412 13 
= I. G. FLEMING. 
C. P. REDMOND, Jaster. 


kexuipir QO. 


Cireuit Court of the United States, Eastern District of Arkansas. 
In Chancery Sitting. 


RUsseELL SAGE, Complainant, | 
PEeTSUS N’ dice 12 
sai . ' _ + NO.D1LZ. 
Pik Mempnis and Lirrte Rock RAtLROAD COMPANY | 
(as Reorganized), Defendant. 


Mastrer’s Orricre, April 4, 1884. 

S. RR. Cock RILL being examined by U. M. Rose, sq., ior inter- 
yvenors: 

Present: B.C. Brown, Esq., counsel for the company. 

lirst Interrogatory. Are you the attorney for the plaintiff in this 
sult ? 

Answer. [I am. 

Second Interrogatory. Did you prepare the bill in this case ? 

Answer. | prepared the bill from a memorandum that was fur- 
nished me, and filed it. 

Third Interrogatory. Who furnished you the memorandum? 

Witness objects to answering this question, because, as counsel for 
plaintiff, it is privileged. 

fourth Interrogatory. By whom were you retained ? 

Answer. By Russell Sage. 

litth Interrogatory. Were you retained by him directly or through 
the d@eney of another person 4 

Answer. In June, 1852, Governor John C. Brown, of St. Louis, 
delivered to me a letter signed by Russell Sage, requesting him, 
Governor Brown, to employ an attorney at Little Rock to enforce a 
claim for him, Sage, against the Memphis and Little Rock railroad. 
After some conference about the terms of compensation Sage’s letter 
and the claim were turned over to me; and Mr. Sage shortly there- 
after sent me his draft on New York in payment of retainer. Sage’s 
letter to Governor Brown, letter marked Exhibit I, is hereto at- 
tached as a part of my deposition. 

Sixth Interrogatory. At what place did you have your interview 
with Governor Brown ” 
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Answer. At the city of St. Louis. 
134 Seventh Interrogatory. Did you go there to meet him on 
that business specially ? 
Answer. I went to St. Louis on Governor Brown’s request, and 


ascertained from lim that that was the business he desired to see 
me about. | 

Kighth Interrogatory. How was that request communicated to 
vou ? 


_ Answer. Through Bb. C. Brown, of this city. I am assured, how- 
ever, that it was not through Bb. C. Brown's influence or at his sug- 
gestion that Governor Brown desired to communicate with me. 

Ninth Interrogatory. From whom did you receive that assurance? 

Answer. Governor Brown spoke of it himself, he being an old 
family friend. 

Tenth Interrogatory. How long was the bill prepared before it 
was filed ? 

Answer. The bill was prepared the evening before the judgment 
was rendered upon which the bill is based ? 

Eleventh Interrogatory. Was Bb. C. Brown, the attorney of the 
railroad company, present when the judgment in the United States 
court upon which the bill is based was rendered ? 

Answer. He was. 

Twelfth Interrogatory. Did he see the bill in this case before it 
was filed ? 

Answer. He did. 

Thirteenth Interrogatory. At the time the judgment was rendered 
in the United States court had he informed you that no objection 
would be made to the appointment of a receiver ? 

Answer. He stated that no objection would be made t 
pointment of a receiver. 

fourteenth Interrogatory. Did he suggest a suitable person to act 


» the ap- 


as receiver ? 

Answer. Yes; I think he made the suggestion of Mr. Sibley, and 
he was appointed by consent. ’ 

Fifteenth Interrogatory. Do you remember who drew the draft of 
the order for the appointment of the receiver and defining his powers? 

Answer. The draft furnished the clerk was drawn by b. C. Brown. 
We had conferred about the order, and I left it to him after that to 
prepare the order for the clerk. 

Cross-examined by B. C. Brown, for defendant: 

First Interrogatory. Did you, during the progress of this suit, at 
anv time, as counsel for plaintiff, do or say anything to hinder or 
delay the bringing of any suit against defendant or to delay or hin- 
der the collection of any debt due from or by the defendant? 

Answer. Nothing further than to undertake to hold the receiver 
in office, but that was not for the purpose of hindering or delaying 
the creditors. 

Second Interrogatory. Had you ever any Instructions or any re- 
quest from Russell Sage to do or say anything to hinder or delay 
the collection of debts due by said defendant ? 
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Answer. I had not. 
Vhird Int givin Was it or was it not your opinion as counsel 
that the bill prepared by you en behalf of plaintiff presented a good 


and sufhicient Case ‘the appotntment ofa recelver i 
Answer. [ thought it presented a suth 


ficient ease and think so still. 
Re-examuined for interveners 
hom did you receive instructions to 


first Interrogatory. From wh 


} ‘ 
Wn POSS ss1ON ! 


continue the receiver 1 
Answer. Can't y | hid y posit ive Instructions to cither con- 
tinue or ¢ Reena ee Pa receiver. HLle was continued for awhile by 


hisses 
- al tae _ 
consent of al] parties concerned, 


Seeond Interrogatory. With whom did you correspond about the 


suit ? 
Answer. In part with plaintiff My m; rs correspondence 
[550s has been with sree C. Brown about the settlement of my fee, 
Inasmuch as thre agreetuent for meron es was made with 
him. 


Third Interrogatory. ITlow many letters did you receive from 


Save ? 
Answer. There we 
ceived replics. 


re not many I wrote him oftener than I[ re- 


i 


S. R. COCKRILL, 
CHARLES P. REDMOND, Master 


kexuipir 1 ro CocKRILL Ss DEPOSITION. 


OrricE or RUSSELL SAGE, 


SO Broapway, Rooms 28. AND 
New YORK, Funa 20, 1882. 


SEL 
2d 29, 


[lonorable J. C. Brown, St. Louis, Mo. 

Dian Str: Will you do me the favor to select some good, reliable 
attorney in Little Rock to enforce my claim against the Memphis 
and Little Roek R. R. Co., making with him for me a definite con- 
tract as to his compensation ? 

Very truly yours, 

O. 2. Ee 

S. R. COCKRILL 

R. Coekrill, Esq., Little Roek, Arkansas. 
he inelosed authority from Russell 
business mentioned in this letter 


RUSSELL SAGE. 


Sterli hg 
DeaR Str: Pursuant to this, t 
Save, of New York, I econtide the 
to vou on the terms agreed upon between us. 
Yours, 
St. Louis, Mo., June 22, 1882. 


JOHN C. BROWN 


the 
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Exuipitr P. 


RussELi SAGE, Complainant, 
versus 
THe Mempuis AND LittLE Rock RaAILroap Company (as Reorgan- 
ized), Defendant. 


To the Hon. Chas. P. Redmond, masier: 

I respectfully ask an allowance and that I be paid out of the fund 
in court the further sum of one thousand dollars for my services as 
attorney and counsel rendered to the receiver and in and about the 
business of the receivership. 

During his whole term of service I acted as counsel for the receiver, 
giving constant care and attention to the business, giving him advice 
and counsel almost daily upon every question, simple or intricate, 
which arose for his consideration and decision. The fact that no 
fault has been found with the receiver's, accounts or with his action 
in anything, and the success of the receivership, both in improving 
the property and accumulating the large fund in court, is the best 
evidence that my advice was carefully considered and sound. For 
all this labor I have been paid but one thousand dollars. My serv- 
ices were reasonably worth to the fund more than two thousand 
dollars, and I therefore respectfully ask that the further sum of one 
thousand dollars be allowed and paid me. 

Respectfully, B. C. BROWN. 


B. C. Brown, being sworn, says the facts above are true in sub- 
stance and in fact. 
Subscribed and sworn to before me April 17, 1884. 
CHAS. P. REDMOND, Master. 


Filed in master’s office April 17, 1884. 
CHAS. P. REDMOND, Master. 


136 Exnipsit R. 


cia . CY —— 
RussELL SAGE 
PPTSUS 


MEMPHIS AND LITTLE Rock RAILROAD COMPANY. 
LittLteE Rock, ArK., March 4, 1884. 


Hon. Chas. P. Redmond, master: 

During my receivership in the above-entitled cause I acted not 
only as receiver but also as gener al eer inager of all the business, 
thereby saving to the fund the salary of an outside general manager. 

My salary as general manager has been fixed an . at the present 
time $6,000 per annum and all expenses when away on business for 
the company. This salary and the expenses I paid to myself during 
my receivership. 

During my management I consolidated offices and reduced ex- 
penses, as shown in my report to the court. 


(v4 
a 
S| 
i 
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respectfully claim for ry St rvices as receiver the same Compen- 
sation allowed Mr. Rt. kK. Dow as receiver of the same property 
during his receivership thereof—that is to say, 87,000 per annum, 
Which compensation was paid him out of amuch less annual in- 
come than was received during my administration. ‘This sum was 
allowed to him in addition to the salary of a general manager, 
which hie piauid Cntit of the income of the road, 

l was ppolnted recer ver June 24. ISS, and turned over the 
property to the company under the order of the court December 1, 


ISS:5 
rom this last date no salary as general manager was charged to 
funds inoimy hands or paid out of it, but from December Ist 
bbyatal thie LiL | patta thie money 11) riyv hans Into the court, febru- 
| 


the vecervership and preparing my accounts and reports. 

rom June 24, 1SS2, to February 14, 1884—nineteen months and 
twenty days—at S700 per annum Is SIZ. 29166. Of this sum | 
hive paid myself $1,500, leaving due me $7,791.66. 

l also claim: payvinent for my services for the time in whieh T may 
be occupied in passing my accounts through the master’s office and 
until my final discharge, at the same rate per annum. 

If you should be of the opinion that my compensation should be 
ixed by a pereentage upon the carnings and income of the property 
passed through av hands, which would be: Earnings during the 


time the road Was In my hands as receiver. S1277. 541.51. to whieh 
should be added old accounts and balances collected by the receiver 
and the money turned over to thr receiver June 24, 1SS2. less about 


S1LO.000. uneollected carnines. then | resp etfully claim the ecommis- 
ms allowed mn this State to trustees as provided in section NO a 


of Giaantts Digest 
While Tam willing to accept in satisfaction for my services as re- 


eerver the salary tirst named, Tam advised and believe that IT am 
legally and equitably entitled to the commissions as last stated, and 
respecttully claim such commissions. 

Respectfully vours, bk. kK. SIBLEY. 


IEexuipbir S. 


Cireuit Court of the United States. Eastern Distriet of Arkansas. in 
Chancery Sitting. 


Rtssern Sack, Complainant, ) 
(I NUS , os 
_ : ' ' oO. O12. 
Cite Menwepnis AND Lirree Rock RAILROAD COMPANY | 
(as Reorganized), Defendant. | 


Master's Orrick, April 4, 1884. 
To counsel for the several parties in the above-entitied cause: 
GENTLEMEN: You are hereby notified that the receiver in the 
nbove cause has tile d his AcCOUntS mn this othee: that sched- 
lod ules of his disbursements and reeeipts, with vouchers for the 
disbursements, are now In the master’s office subject to your 


1, ISSd, T was constantly occupied In settling the business of 


eee anne 


o> ee nenenney: 
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inspection, objection, or exception; that the same have been exam- 
ined by the master and no objection found to them. You are re- 
quested to examine the same and make objection or exception to 
such as you deem erroneous. 


CHAS. P. REDMOND, Master. 


We acknowledge service of the above notice this April 4, 1854. 
S. R. COCK RILL, 
ste bor Sage 
U. M. & G. B. ROSE, 
For Inte PVUEMETS. 
B. C. BROWN, 
kor M. A % L. R. R. Co. 
Eexuipit T. 


(jreuit Court of the United States, Eastern District of Arkansas, in 
| Chancery Sitting. 
RtssELL SAGE, Complainant, ) 
reTsSus 
THe Mempnis AND Littte Rock RaAILroap COMPANY 
(as Reorganized), Defendant. 


Master's Orricr, Apri/ 4, 1884. 


as We hereby enter our appearance in the master’s office in the 
above-entitled cause for the purposes named in the orders of refer- 
ence to the master of date February 14 and March 7, 185-4. 
S. R. COCKRILL, 
For Sage. 
LU. M. & G. B. ROSE, 
kor Inte PUOCTICTS., 
B.C. BROWN, 
hor M. A LL. R. fy. Co., (1s Ri organized, 
’ 
. Exurbit U. 
Schedule of Legal Expenses. 
ee ate June and July, 1882: 
Voucher >. R. L. Goodrich, clerk’s fees... ~~ ~--- S4 30 
. 4, R. L. Goodrich, clerk’s fees__....-__- --_- 17 20 
70, J. W. Cameron, Washington, D. C., attor- 
nows foe mL dita aaa eee ae 50 OO 
Voucher 100, J. H. McKenney, clerk U. S. Supreme 
iin a aetna ie ee Se ee 100 OO 


August, 1882: 
Voucher 203, P. R. Athey, sheriff at Memphis_-------- 19 58 
September, 1882: 


Voucher 93, P. R. Athey, sheriff at Memphis --------- 16 50 
“ 200, J. W. Callaway, clerk’s fees, Sage vs. R. R- 50 00 
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October, 1582: 


Voucher 58, A. H. Ferguson 
“ 154, J. M. Rose - 
+ es EA, TCI cst cen: cin saeneceacthb: tion caer taclal aan 


November, 1882: 


Voucher 21, W. 


sé 6p” 
r 


i aoa 


138 January, 1885: 


Voucher 53, Malone & Watson, attorneys’ fee_-_-- - 
109, J. W. Callaway, transcript, Sage vs. Rt. 


ay ’ S. marshal] 


lebruary, 1885: 
Voucher 278, Harris, MekKissock & Turnley, 
668 we. 
Mareh, 1885: 
Voucher Za) 
April, 1885: 
Voucher 106, J. M. Stewart, 
May, 1885: 


me i 
" i I ld 


Voucher 261, Morgan & McFarland... -............--- 200 


August, 18580: 
Voucher 174. T. E. Gibbon ’ ee ea 
September, 1885: 


ee > A ee ner 


October, 1SS3: 


Voutmer 566, Cientee TIDOF 5.6 nse temntiwscncnemas 


A i II ie icre: sinensis moan alae 
I 
S74. WW. ts Wenner cs dncielaneedtc mums 
275, J. M. Rose --- 


aa i fs e 
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November, 1883: 
9) 


Voucher 182, J. M. Stewart, clerk’s fees 


—* e 


” 214, B. C. Brown 1,000 


December, 1580: 


Vousnee 27, J. Bi. TT, Citi oki cticinscndeans cement 31 
ss 117, W. Rk. Thomas or S 


¥ POO, reorge Sibley ___. 250 


Legal CRE iin tects tina ini me $2 §?1 


Judame nts Paid. 


M. M. Buck, voucher 56, December, 1SS2 _~.-._-_.-_-__-_- S1.6500 OO 
W.I. Darby, voucher 227, January, SI i cinidisins tac tavtasts tapthe acne 107 10 
John Z. Carl Lee, voucher 32, February, 1853 ____----- 38 50 
Cyrus Bussey, voucher 36, February, 1883 ~~~... ------ 616 75 
J. Z. Carl Lee, voucher 37, March, 1883... __-_~_- ‘ 


Total judgments paid - 
Legal expenses 


Oy FTE iiss etree nan 
139 Exuipir V. 
Pec iver 8 Oath 10 his Accounts. 


Cireuit Court of the United States, Eastern District of Arkansas. 1 
Chancery Sitting. 


RvUssELL Sacre, Complainant, 
versus Cow 51? 
THe Memputs AND Lirrie Rock RAILROAD Company (as | nt 
Reorganized), Defendant. 
MASTER'S OFFICE. 

IE. K. Sibley, being first duly sworn, deposes and says: I was the 
receiver of the “ Memphis and Little Rock Railroad Company (as 
reorganized)” from ‘June 24, 1882, to November 30, 1883; that the 
thirty-seven schedules, Exhibits Al to A 19% and B1 to B18, filed by 
me with the master and forming part of this report, and signed by 
me and by John W. Goodwin, secretary, contain a correct statement 
of all my receipts and disbursements as receiver of said railroad and 
a true account of all and every sum and sums of money received by 
me or by any other person or persons by my order or, to my knowl- 
edge or belief, for my use on account or in respect of the incomes 
and revenues and profits of said railroad during my receivership. 

And I further state that the several sums of money mentioned in 
said exhibits and the vouchers filed therewith as baving been paid 
or allowed by me were actually and truly so paid and allowed for 
the several purposes respectively in said accounts mentioned, and 
that said accounts are just and true in ail and every the items and 
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particulars therein contained, according to the best of my knowledge 
and belief, and that the vouchers filed with said accounts are 1n all 
respects true and bona fide vouchers. 


KE. K. SIBLEY. 


Subseribed and sworn to before me this 12th day of April, 1884. 
CHAS. P. REDMOND, 


Master and U. S. Commissioner. 


Eexuipir W. 


To U. M. & G. B. Rose. solicitors for interveners. and B. C. Brown, 
solicitor for defendant : 


Take notice that in pursuance of a rule of the United States court 
for the eastern district of Arkansas, and of a commission Issued in 
conformity thereto, In a certain case there pending, wherein Russell 
sage 1s plaimtiff and Memphis and Little Rock Railroad is defend- 
ant, | shall proceed on the ninth day of April, 1854, between the 
hours of 9 a.m. and 6 p.m. of said day, at the ofthee ot Creorge IT. 


Shields, 1n the United States post-office building, lt) the city of New i 
York, in the COUNTY of —. in the State ot New York. to take deposi- Dogs 


tions ot witnesses, Lo be read as evidence On) the trial of said CUUSE, 
when and where you may attend, if you think proper; and the tak- 
Ihe ot depositions under this, if hot completed Ol) said day, will be 
eontinued over from day ice day thereafter at the Ssatne place and 
between the same hours until concluded. 
Given this fifth day of April, A. D. 1854. 
RUSSELL SAGE, 
By S. R. CO’ KRILL, Attorney. 


Service of the within notice is acknowledged. 
LU. M. & G. B. ROSE, 
For Interveners. 
B. C. BROWN, 


For Me npr is and Littl Rock Railroad ( ompany, as Reorganized. 


140 United States Cireuit Court, Eastern District of Arkansas. 
RUSSELL SAGE 


») 


THE Memruis AND Lirtte Rock RArRoAD Company (as Reorgan- 
ized ). 
MASTER’s OFFICE. ? 


Ordered, That a commission issue to take depositions on part of 


plaintiff before George Shields, of New York, depositions to be re- 
turned to master’s office, to be taken in pursuance of annexed 
notice. { 


April oth, 1884. 
CHARLES P. REDMOND, Master. 


VS. RUSSELL SAGE. 


MEMPHIS & LITTLE ROCK R. R. CO. 


UNITED STATES OF AMERICA, Eastern District of Arkansas: 


The President of the United States of America to George Shields; 

Greeting: 

You are hereby commanded to cause to come before you all wit- 
nesses whatever and them dihgently examine, as well on the part 
of plaintiff as of the defendant, in a certain suit now pending in our 
circuit court for the eastern district of Arkansas, in which Russell 
Sage is plaintiffand The Memphis and Little Rock Railroad Com- 
panv (as re organized ) isdefendent; that you then and there examine 
them apart, upon their respective corporeal oaths, first taken before 
vou, and that you reduce their examinations to writing, and when 
you shall have so taken them that you send the same with this 
commission closed up under your seal to our said circuit court, at 
the city of Little Rock, without delay. 

In testimony whereof Hf[on. Morrison R. Waite, Chief Justice of 
the United States, hath caused the seal of said ecireuit court to be 
hereunto affixed this third dav of April, A. D. 1884, and of Ameri- 
can Independence the one hundredth and eighth year. 

Attest: 

[SEAT. | RALPH L. GOODRICH, Clerk. 


J 


The execution of the within commission appears from certain 
schedules hereunto annexed. 
JOHN A. SHIELDS, 
lnited Nfates (ommiussione r and Mast r 1) Chance ry, 
Duly Appointed hy the Cireuit Court of the 
lnited States for thie Nouthern District ot Ne iD York. 


United States Cireuit Court, Eastern District of Arkansas. 


RusseELL SAGE and Others, Complainants, 
}’. 


THe Memweuts anp Lirrie Rock RAtLRoAD CoMPaANy (as Reorgan- 
ized ). 


Depositions taken on the part of plaintiffs, in pursuance of the an- 
nexed notice, before John A. Shields, Esq., master, Saturday, 
April 12, 1884. 

Appearances: Melville Egleston, Esq., for the plaintiffs; John M. 

Bowers, Esq., for defendants. 

It is stipulated and agreed by and between the attorneys for the 
respective parties that these depositions shall have the same 

1-4] force and effect as if John A. Shields had been correctly named 

in the notice and as if the taking of the same had been had 
on the ninth instant, the same having been adjourned by mutual 
consent to this date and the said John A. Shields being the com- 
missioner intended in the said notice. It is also stipulated that the 
evidence be taken by a stenographer, the signing thereof as well as 
the reading over being waived. 
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X Q. 14. It has been due some months, has it? 
\. I think 1t was due fora month or two. 
X @. 15. You have been pressing them for payment. 
\. Yes, sir. 
X @. 16. In what way ¢ 
\. Calling on Mr. Marquand, who was the man I looked to for 
payment; he was the president of the company at the time. 
1-45 XN Q. 17. What excuse did he give for not paying? 
A. The earnings were not sufficient; they were not in 

funds to enable him to pay it. 

» 4 (). 1S. Did you belreve him ? 

A. IT did. 

XQ. 19. Did you threaten suit or anything of that sort? 

AA. don't know that | threatened him, but l ex pressed great 


disappotntment at the note not being paid. 
X @. 20. Were vour relations amicable, or were they those that 
Sire ' 


would natura LV aPise from a ereditor pressing cl paviment and a 
electing to pay it? 
\. You have ( Apress d if exactly. 

().21. You were not absolutely hostile, but you were not friendly ? 

Yes; I was certainly disappointed at his not paving the note. 

). 22. And you so expressed, did you? 

A. Yi Be Sir. 

X (. 23. How did you happen to make those loans originally ? 
A. [ was interested in the property, and T had been led to believe 
t this was much better property than it turned out to be through 
Mr. Marquand; Twas interested in the Tron Mountain road, and 
we purchased some stock from him; we found the earnings of the 
road and its condition much worse than we expected. 

X Q. 24. When had you found this out? 

A. I found it out—— 

X Q. 25. (Interrupting.) Had you found it out at that time,’when 
he didn t Pay the note ? 

A. | found it out then; [ made investigations; I knew the thing 
was running behind, at least [ was told so by our railroad men out 
there, and, of course, Was anxious about the pavinent of my note. 

X Q. 26. Were any suggestions of settlement or compromise made 
between you and Mr. Marquand about that unpaid balance of 
money ¢ 

A. No, sir; I tried to get it in various wavs; I made a subscrip- 
tion for some stock, to see 1f T couldn't work it in that way, and they 
declined to receive It. 

X Q. 27. Wouldn't do anything at all? 

A. No, sir; he wouldn't receive it, and made considerable of a 
feeling between us. 

XQ. 28. Did vou suggest any other way ? 

A. No; I suggested that way,and I thought it was very unfair on 
his part not to enable me to apply it on the payment, so I didn’t take 
the amount of stock that was allotted me. 

X Q. 29. Really, he wouldn't do anything? 
A. No, sir; he refused paying it absolutely. 
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X Q. 30. I understand, with these persistent refusals on his part 
and demands on yours for payment and your knowledge of the bad 
condition of the road, you purcliased this second note for $115,000? 

A. Yes, sir; I bought that as I would anything else—fifty cents 
on the dollar. 

X Q. 31. And yet it happened that almost immediately after Mr. 
Marquand changed about and assisted you to obtain Judgment on 
that note? 

A. I don’t know anything about his assisting me. 
144 X Q. 32. You did get judgme nt by confession ? 

A. J got it; [ don’t know anything about how I got it; I 
don't know that Mr. Marquand aided me. 

X Q. 33. Don’t you know that defendant did confess judgment? 

A. Yo: sir: I judge that was the best way out—for him to get 
out of it. I loaned him this money in the first place as a personal 
matter, supposing Mr. Marquand would see that it was paid at its 
maturity. 

XQ. 54. He hadn’t kept that promise? 

A. Well, he hadn’t kept the promise; he said he only acted in 
behalf of the company, not pe rsonally. 

X Q. 35. How do you account for the change of base that came 
about so suddenly 

A. I gave you the only reasons from what I have stated here. 

X Q. 86. Did you ever know an instance before in which a debtor 
confessed judgment, except the relations were frie ndly f 


*) 


A. ()hy. Ve 5. | have known rat good many. [ have had CAaSes where 
men were very clad to ev t over a rough place by eS Aan 
just : isthe ‘V did: sometimes make an senna nt to get the protection 


of the court, hop ing Some th Ing f; wor: ib le will Lurn up in the future: it 


Is ave ry common than LY 1n the course of business. 
X (). Od. In this particular Instance you paid oul something better 
than & S50 O00 for the second obligation, didn't Vou f 
A. ee more than that; about $57,000. 
NX @. 35. To whom did you pay that? 
A. i bought it of the Missouri Pacific railroad. 
XQ. 39. To whom did you pay the money ’? 
A. [ made my liability to the company. 
X Q. 40. In what way ’ 
A. On demand. 
X Q. 41. What did you give them ? 
A. Gave them my obligation for it 
X Q. 42. Your note? 
\ 


A. No, sit 
XQ. 43. What did you give? 
A. I gave them, as I said, my obligation—that is, payable now, on 


I haven't paid it. 

A @. 44. It is hot pat id yet ¢ 
A. No, sir. 

X Q. 45. What kind of an obligation is it? 

A. A personal obligation, payable on demand. 
X Q. 46. Is it written—is it in writing? 
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A. [haven’t a copy of the result; they agreed to sell it and I said I 
would pay it on demand. | 
X (J. 17. Did they ever attempt to enforce it against you? 
A. They delivered their note to me and I agreed to pay the treas- 
urer any time he calls for it 
X Q. 48. You agreed to pay him $57,000, with interest ? 
A. I did. 
A (). i). Tlave they got any means of enforcing It? i 
They have got the action of their own board. - 
). 


A. 
145 X Q. 50. How does the action of their board make you liable 
for anything ? 

A. It makes me liable if Lagree to pay it; I take the property and 
[ am liable for it. 

4 (). Ol. Have they vot an agreement ¢ 

A. Yes sir: they have got an agreement ; ] made it payable tO 
the trea 


Mr. (oul and Mr. Calif. the president and Lreasurer. 
of Have they ever asked payment of 1t? 
NO, sir 


) 
N | 
(). 50. Hfave you ever paid any interest on it? 
No, sir. 
). 56. When did you hear of that obligation being in exist- 
ence ? “ 
A. Well, in the office; I don’t remember completely now. 
XQ. 57. What office? 
A. In the Iron Mountain office, and in connection, perhaps, with 
my conversation with Mr. Marquand ; | don't remember how ; it is 
Some tline since. 
X Q. 58. The St. Louis and Iron Mountain were quite large stock- 
holders 11) that road—the Memphis and Little Rock ¢ 
A. Yes, SIT. 
XQ. 59. They held pretty much all the stock ? 
A. Yes, sir; they bought the stock from Mr. Marquand. 
x (). OU. What did they pay Mr. Marquand for that stock ? 


Answer. | don’t remember now. 


XN Q. 61. Have you any means by which vou could ascertain what 
they paid Marquand for that steck ? 


( bjecte d to. 


A. No more than by reference to the books of the Missouri 
Pacific Company. 

\ (). 62. Have vou any access to those books? 

A. The treasurer is here, subpoenaed as a witness In this ease, and 
you can get all the data from him; I haven't got it. 

X Q. 65. Could you ascertain it 1f you wanted to? 


Objected to by plaintiff's counsel, and the witness is instructed for 
the present not to answer. 
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X Q. 64. Did you make any agreement with any person, before 
you purchased that second note, as to the payment of either that or 
the money then due you on the first note by which any means were 
to be taken for Its recovery ? 

A. No, sir; I made no agreement with any one, except I bought 
the note, a [ proceeded tO try to collect the two. 

X Q. 60. Was there any agreement made by whieh the company 
was to pass Judgme nt? 

A. No, sir; I never made any. 

X (). O6. W as any suggestion of that sort made 

A. No, sir; I knew of none at the time; I just bought it. 

X Q. 67. Where did this transaction take place—this purchase ? 

A. I don't know whether it was in my office or in the office of the 

Missouri Pacific Company. 
146 A Q. 68. In this city? 
A. Yes, sir; in this city. 

X Q. 69. What is the difference between your office and the Mis- 
sourl Pacific? 

A. Well, one is 195 Broadway and the other is 71 Broadway. 

X Q. 70. Which is which ? 

A. Mine is 71 Broadway and the Missouri Pacifie is in the West- 
ern Union Building, 195 Broadway. 

X @. 71. Who were present? 

A. Well, I don’t remember distinetly, but I think the treasurer 
the president were present, Mr. Gould and Mr. Calif. 

( 72, Anybody else 

don’t remember now of any one else 
79. How many discussions were had on the subject? 

Vell, I think perhaps two or three. 

74. The first transaction was before the resolution, was it 


—- 


do not. 
( 76. Do you know whe re those | VOO ks are now in which those 
entries were made’ 

A. What Soaked do you mean % 

X Q. 77. The entries as to this sale? | 

A. Well, I think they are in—I presume they are in the office of 
the company. 

X Q. 78. That purchase was made from the Missour! Pacific? 

A. Yes, sir. 

X Q. 79. Do vou know anything about the consideration for the 
note that the Missouri Pacific he!d and that you purchased ? 

Mr. Calif, who is present, can answer that. 

X Q. 80. Did you hold for the St. Louis and Iron Mountain a 
large part of the stock of this road? 

A. No, sir: I was the former owner of the stock in the Jron Moun- 
tain road. 

X Q. $1. Didn’t a large quantity of the stock of the Memphis and 
Little Rock stand in your name as trustee at some time or another? 
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Ye 
Q). 00. “Do you remember the date of any of those transactions? 
). 


Kalai algal da 
7 . ~ a . 
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think it did: it mav have stood in my name in connection 


a. 4 8 Do vou know anvthine about the transaction at the 
bout the stock standing in your name as trustee‘ 


A. Yes, sir: I consented to have it put in my name; [ don’t think 


7 


! Mi mips and Littl Rock STOCK in mv life. 
XQ. S4. But vou had. as trustee. held a considerable amount ‘ 


od 
ww 
“ 
— 
oe) 
~~ 
— 
—~ 
os 


, 


[ was trustee to hold the stock as a muniment for title by the 


147 XQ. 86. Bought for whom ? 
A. Various persons—that stock was bought mainlv from 

Mir. Maz rnd 

\" “ } } } } ] 

NQ.87. Do vou know anvthn y about the transaction at the time 
of the purchase ? 

\ | k ne \\ thy il IT) vot} ibLIohs were CPTI OF with thie presicd Ot 
thie Miss Url baciti 

XN. 5S. Were you an officer of the Missour1 Pacific ? 

A. Yes, sil cs (i) Te | 

X Q S89. Does that stock still stand in your nam 

A. | believe so 

X @). 90. [Is it in your name as trustee for the Missour!: Pacifie or 
as trustee for the St. Louis and Iron Mountain ? 

\. lron Mountain 

XN Q.91. You had never personally examined the road at. thi 
time vou made these loans or purchased that note from the Mis- 

) 

sourl Paeifie? 

A. No.snt 

X Ls. Vz. Lave Vou any pr rsonal knowledge as to the considera- 
tion ior thisat note at hd by the Miissour Pacifie Which Vou purchased, 
or must vou refer enurelyv to the evidence of one of tne officers of 
the company on that p 

A. I reter to the officer of the « pany as giving it more accu- 

| . ; 
ratelyVv thal | could 

\N Qo 95. [T would like vour impression very much 

A. Just from reeollection ? 

XQ. 94. What is your recolleetior 

\. | don't remember distinet ibout 

XN Q. 90. Did you make any inquiries at the time you purchased 


é } > % > ? . . - + «a , - 
X QO. 96. Is ther y agreement existing between you and the 
\I ll] im | Ww | if 1 1} | | t the yak ‘a7 me . 
‘ SOUT ci' ii' \ Vi I it \ .s } ‘ L Lilt eClLcUire amount, vou are 
to return the entire al Wnt to them 7 
1. NO, sir 
F twee ’ ‘7 ? ] ’ ’ + ’ ’ a . *) 
X Q. 97. Are vou to keep it for vour own use‘ 
J] > 
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Q. 9S. And do you mean to say that that exists and you are 
an officer of the Missouri Pacitic ? 
Yes, sir: I do. 
99. Don't you know that that is an illegal transaction ? 
| do not. 

In justice to myself. having refreshed my memory, I wish the 
stenographer to take the following statement: The notes that | took 
from the Memphis and Little Rock road for money loaned were net 
paid at maturity, and the president or Mr. Marquand or the treas- 
urer or some officer wrote that he would pay In installments of 
$10,000 a month, and I think he paid two Installments and then 
did not pay at the time; the receipts were not sufficient to enable 
him to pay, my recollection is, the third one, and finally didn’t pay 
at all; ceased to pay and ran along for hae months without any 
payment whatever, and it ran down to the latter part of June, 1582, 
when I purchased this note and resolved vet my own mind to put it 

in the course of colleetion and see the end of it. if possib le. I 


148 Was going to collect the sum, and I was willing to take the 
risk of the new tide hase and put it in with the balance due 
on my notes of money loaned, and I did so. 


} 


y. 100. What risk did you take on any purchase? 

Well, | took the risk of cojlecting : l have not collected any- 
X . 101. You have never paid anything ? 

‘es, I have; 1 am ready to pay it this afternoon; if Mr. Calif 

send now | all willing Lo pay if. 
102 They havent pressed you as much as Vol 1 did the Meim- 
his : nd Little Roek ” 

A. No, sir; because they know, I suppose, or think I am respon- 
sible to respond when they call upon me. 

X Q. 108. And vou didn’t think the Memphis and Little Rock 
Was? 

A. I knew they were not; I thought they were when I loaned 
them the money: I was disappontited. 

X Q. 104. But you didn’t think so when you bought this note, that 
they were responsible ? 

A. No,sir;, I thought they were in doubtful credit and bought the 
paper accordingly. 

X Q. 105. What did you do with it after you bought it ? 

A. I sent it for collection 

X Q. 106. To whom ”? . 

A. To the counsel; I gave it over to Dillon & Swayne to send for- 
ward to the counsel they employed in Little Rock k. 

X Q. 107. Do you know what aaa they sent it to in Little 
Rock * 

A. I have got his name, but not here with me. 

X Q. 108. Was it Mr. Brown ? 

A. Mr. Brown. 

X Q. 109. You knew at the time Dillon & Swayne were the attor- 
neys here and Mr. Brown the attorney at the time in Arkansas for 
the defendant? 


—— 
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x (). 1]. Lnad \] k OWhn Was atte rney fol thie Memphis WN Little 


\. [ don’t know as I knew what their relations were to the Mem- 


< pul hd 
instituted | | of the road br ught at that 
time * 
A. !t occurs mn ! s some such sult 
X @. 114. Wha | | bout that sui 
AL On rere Li kK 
XY ¢ 


A 
149 XQ. 118. Yo lid t. at that tine that Dillon 
VY OWaAaAV! Wer 1) ( 11? O Coat Ss IO} th) Memphis and 
Little Poe] ? } 
4iuwa ‘ 
3 | have no ] ‘ee 
X () 119 ae } 4 |) } y Su h<s 
\ | l- » ih ‘| ’ rats <. 
AQ. 120. I Wel ) for the Missouri Pacific, weren't 
they ? 
A. Yes, sir 
X Q. 121. And also f St. Louis and Iron Mountain 
A. Well, I don’t ren ! : tly. 
XN @Q. 122. And vou don’t know whether thev were the attorneys 


, } | 
for the Memphis and Little Rock or not 
- . . ¥ 
No, sir: I do. 
> ra . » 
vou turned 


| 
your notes over to the attorneys for the road vou wante d LO prose- 


A. Lemployed Dillon and Swayne to do business for me in other 


things. 
\ () 124 \} t | 1 ly 7 aratty Ti°s\) ] =e ‘7 — t 
) \e: s ; ion . cna } Mal . aA vy . Wohae i + il SLICE Ne IT) | Lis Cast, SCL 
wns al Iver 1mmedlat ¢ 


XQ. 125. You know that was done on consent. don’t vou ? 

A. know that wledging the receipt of 
my letter and that he had sueceeded in getting the judgment. 

XN Q. 126. Do you really mean to say that at the time you pur- 
chased that note vou had no idea the defendant in that action was 
going to assist you in obtaining a receiver and the immediate pos- 
session of that road ? 
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A. I mean to say that I bought that claim with the intention of 
prosecuting it just as faithfully as I ever prosecuted anything that I 
owned in ny life. 

X Q. 127. For what purpose? 

A. For the purpose of collecting and making the money 

X Q. 128. On the claim ? 

A. On the elaim. 

X Q. 129. Have you ever done it yet ? 

vo A. No, sir. 

XN QQ. 150. Not a penny ? 

—. I never received a dollar on my debt. 

X Q. 151. And you have never paid a dollar on it ? 

A. It was money loaned 

NX Q. 152. On this purchase ? 

A. The judgment ts for the work. 

X Q. 133. Did you ever have any conversation with Mr. Gould or 
Mr. Marquand upon the subject of this receivership that vou ob- 
tained on your judgment ? 

A. I don’t remember whether I had any conversation or not: | 
may have had a conversation with both of them. 

X (). 135. Did you agree with them ? 

A. No, sir; I put it in the hands of Mr. Brown to prosecute and 
collect. 

> X Q. 136. What authority had Mr. Gould to offer you a judgment 
for sale? 


Objected to, as it has not been shown in any way he ever did offer. 


Answer. I have no recollection of any conversation about selling 
lt. 
bow b ' (). 137. You recollect. do you not, that at onetime there 
was a discussion had here between the bondholders and the 
othieers of the road as to the possible settl nent of the existing law- 
sults ? 

A. Well, that was earried on, perhaps, by Mr. Gould; I knew 
there had been several attempts to adjust matters to a compromise. 

X Q. 158. Do you know Mr. Hayes ? 

- s A. Yes, sir. 

X Q. 139. Do you know him at all well? 

A. I know him well. 

X Q. 140. You are aware, are you not, tha. as a basis of compro- 
mise, among other things, he offered your judgment to the bond- 
holders « 

A. Well, he mav have been authorized; some other party may 
have authorized him to have done that with a view to pay me for 
the same. 

xX (). 141. Did vou authorize him to do that? 

A. I don’t remember anything atall; I should have undoubtedly 
carried out any arrangement Mr. Hayes made; [ think he is a very 

a honest and capable man; if he had made any such arrangement as 
that, that would have been a short cut for me to get my pay, I sup- 
pose. | 


’ 
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142. He is an officer of the Missouri Pacifie road ? 
Is general manager of the road. 
143. He has been for a number of years ¢ 


144. Did you ever havea letter direct from Mr. Brown about 
the proceedings to be taken to collect your notes ? 


eS, SIT’. 


(>). 145. =the soon after vou sent vour notes out 


— 


did you g { 


} communication irom hitn 


|] , sxe texans rer 
Well, in a very few days. 


i. | Ht). What was the tenor of that communication ¢ 
Wi II. thrsat he had rec lve di these notes and that he would }) ro- 


ceed to collect them as soon as he possibly could, and he should 
wove for cil) application for a receiver and thought he should SuC- 
eeed in it. 

X (). 147. Tas he ever advised with you since upon the subject ? 

A. Well le has through « others: I rat ther think had Ohe letter 
from hin sinee 

X QQ. TAs. The result of that proceeding was to keep the road out 
of the possession of a receiver for some time and not pay anything 
on vour claina, wasn t if 

AL Wi [ don’t know what the result was; I haven't colleeted 
mv debt. 7 know. 


), 
(). 150. Has he ever written vou upon that subj r advised 


4 
vou upon it, as to whv he hasn't colle ted anvthing ? 
1} , P ~~ ae . e > 6) 
A \ Gil, | have WOL a gveneral knowledge of what was the 
1] ley i] ; 
trouble—the litigation there: there has been a continuous effort 


made, as T reeolleet, to adjust this thing with the bondhelders down 
thin a very short tim 
Q). Jol. Llave you had any knowledge of that ? 
[ have not carried on the detail; I have taken no part in it. 
) 152. Tlave you any general knowledge of it‘ 
A. Yes: I have had a general knowledge of the difficulties. 
Lo] Mr. Tlayves and Governor Brown have been here and they 
have told me the difference about the negotiation, and there 
has been once or twice when they thought they were near together 
and were to get things all adjusted, but I have not had charge of that 
part of the business. I have let this ~— drift along in the lands 
of my counsel out there and our people here with the expectation 
and hope that a compromise would be reached. 
XN Q. 155. Have you any other counsel other than Mr. Brown ? 
O, 
34. That is the only counsel you had in Arkansas ? 
Cs, Ss 
4h. ‘And in this matter have you consulted any counsel in 


A. N 
X Q. 
A. ¥ 
a ). 
ae rk at all? 
N 
). 
¥ 


o, sir; only I had a talk with Dillon & Swayne, as I said. 


153, And they are the only ones? 
ae 


‘ 
X\ 
A. 
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X Q. 156. What do you understand the object of the proceeding 
In Which vou are now giving evidence to be? 

A. Well, it is simply, as | understand it, they have made a mo- 
tion out there—my counsel has made the application for those sur- 
plus funds on hand to pay my judgment; their receiver wants to 
know whether it is in good faith, which is what they are trying to 
get at here now; a suspicion has been raised that they never owed 
me anything; I have heard so. 

X Q. 157. Where did you hear that suspicion ? 

A. Nothing, only a mere rumor report; I never heard anything 
myself; I put it in the hands of counsel and had confidence in him 

*T shouldn’t have put it in his hands. 

“X QQ. 158. From whom did you hear such report 

A. Generally; I think I heard it from Mr. Cossett on the oppo- 
site side; he said that they were going to blow up the whole con- 
cern here; they had got the road back again and were going to do 
wonders; not once, but other times; told me within the last ten days 
how they expected to have the road back again and that he had a 
very req le thing, and thatthe Missouri Pacifie had made a great 
mistake In not paying up the back interest and the debt to the State, 
and all sorts of things. I didn’t make much reply, for I found he 
was in a frame of mind it wasn’t — to talk with him. 

X @. 159. You pretty effectually stopped his doing wonders? 

A. Well, I don’t know what wonders he contemplated. 

X @. 160. How did you pay the original § S40, 000) you loaned the 


, 


wy 


company 
A. I gave my check for the amount and five per cent. interest. 
X @. 161. To whose order? 


A. T o the order of the pre sident of the com pany. 

X Q. ape ig that ieui in existence ? 

A. Yes 

A Q. Wis. ‘te wouldn't have any objection to producing it? 

A. No; I presume it can be found; it was some years ago; | 
made the cheek to Mr. Marquand, I presume. 

X Q. 164. Do you keep a regular set of books? 

A. Yes, si 

152 X Q. 165. Is there any entry in those books of this loan to 


the Memphis and Little Rock railroad ? 
\. Of these notes? Yes, sir. 
X Q. 166. How was the payment made—on account ? 
A. Yes, sIr. 
X Q. 167. Is there any objection to showing us that? 
A. I will bring it to you if you want it. 
X Q. 168. I would like to see it. 
A. I will do so. 
X Q. 169. Was it your own money that was loaned? 
A. It was my own money that was loaned. 


Redirect by Mr. EGLeston: 


Q. 1. Don’t you recollect putting your application to pay fifty 
cents on the dollar for the note you bought of the Missouri Pacific 
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Company nl writing In a letter, which you ad lressed to th; it com- 
pany ? 
A. Yes, sir: | did: | made an oifer of that kind. 
Q). 2. Was the proposition that you made in writing accepted by 
the COM pally 
A. Yes, sir; that is my recollection. As I said, Mr. Calif is here: 
he has the record of the acts of the executive committee, I gue ss. 
(). 3. And that letter constitutes the written evidence of the con- 
tract on which you acquired the note ? 


(Q). 4. At the time you bought the note, and some time prior to 
that, were you not largely interested in the Missouri Pacifie ? 


() 9. Were y i influenced at all in re ttin 1g that note by that fact ? 
\ nfluens ito vet thie note to realize the balance due ne 
c | could out of this, and get the whole if I could. 
QQ). 6 You thought vou would have a better chance ? 
A. Yes, sir; I thought it was a more respectable sum of money 
to enfores avalnst ¢ Cot} reaitio} than S16.000 or S17.000. 


pay r) “ . 7 ? . 
Q. 7. When you said a short time ago you would have probably 
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“\ | mieanhht that thi reorlit if was desirabli tO reach rat settlement 
i the | lholders in the Memphis and Little Roek road. and | 
thought it would be for their interest. and it would be for the in- 
terest of the Missour: Pacific road, in which I was interested alse by 
Chiat al nvemMell Silt uld have eeay yuds ment paid in full - | had 


] QUE) Yl Pana it Nave no other NOW 
’ . } ,* * ; 
(). 9. You knew, did you not, as a director of the company, that 


? 

; i 08 2291 G | ] . | . : , 
the note which the Missourl Pacific held against the Memphis & 
| t+] Ro a tir } ] (- >.> PL ur Er. > ‘ a } ‘ | " y) act **) 
bal if LUCK Rach TOMd MpanVY Was YlVel 1 for al Vaiuable COnSIUGCTa- 


wouldnt have bought it. and I have no doubt about it now. 
o »this suit that vou brought out there, would 
] _ — » _ : _— see +} 6? . ' k ’ >} ‘ »¢ ] ©) 
V KNOW, or are vou sure that vou now, who acted as 
CS — wees 
vi | ring lat suit? In other words, may you not 
be mistaken In saving that Mr. Brown wasthe attornev who brought 
{ 


[ don’t remember about that; I would like to go home 
1 my memory about that 
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Q. 11. Will you ascertain that fact, and if there is any correction 
to make insert it in your examination ? 
A. I will; yes, sir. 
Adjourned to Tuesday, April 15, 1884, at 11 o’clock a. m. 
RUSSELL SAGE. 


Subscribed and sworn to before me this twenty-first day of April, 
: 1SS4. 
, JOHN A. SHIELDS, 
United Slates (ommissione r and Mast r° in Chane PY, 
Southern District of New York. 


NEW York, April 15, 1854. 
Met pursuant to adjournment. 
Present : Counsel as before. 
A. H. Cauir, being duly sworn and examined on behalf of the 
complainant, testifies as follows: 
By Mr. EGieston 
: Question 1. Mr. Calif, you are the treasurer of the Missouri Pacifie 
Raiiway Company, are you not? 
Answer. I am. 


(). 2. And was such treasurer in 1882 and 1883 ? 
; A. Yes. sir. 

@. 5. Do you know whether in June, 1882, the Missouri Pacifie 
Railway Company had in its possession a note given by the Mem- 
phis and Little Rock Railroad Company (as reorganized) to the Mis- 
sourl Pacific Railway Company ” 7 

(by ected LO unless the note Is pr rduced or its loss shown. 

Answer. Yes, sir. 

Q. 4. Is that note owned by the Missouri Pacific Railway Com- 

° pany now ? 

A. No, sir. 

©. 5. What was done with it ? 

A. It was sold to Mr. Russell Sage. 

> * 

Defendant’s counsel objects to all these answers and moves to 
strike them out unless the witness produces the records of the trans- 
actions from the books of the company. 

Complainant’s counsel states that that can be done at a later date, 
and that it will be done. 

Q. 6. Do you remember the amount of the note? 

A. One hundred and fifteen thousand and some odd hundreds: 

the exact dollars and cents I do not know. 
154 (). 7. Now, what was that note given for? 

Objected to unless the witness produces the records of the com- 

pany which will show it. 
" 


Answer. It was given for advances that the Missouri Pacific made 
to pay the coupons on the Memphis and Little Rock bonds. 
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S. Have vou a copy of the account from the books of the Mis- 
Pacific Railway Company showing those payments? 
A. Yes: the dates and amounts. 


— ; : : — : : 
Che account Is reeeived, suorect te COMpPAarison with : 


) ie original 
. - 7 a a . . e.. +4 
ne Company, ana is marked Exhibit A, April 


t | 
ls, 1884 "— 


Defendants counsel obieects to this paper as being on its faee not 


} } ? ; 
ad COpy Of al entries 1n the DOOKS oT thie COM] any 
By Mr. Bowers 
Question 10. This is not a copy ? 
i « 
Answer. No: Lhab is merely a memorandum showing the pay- 


‘ ’ , > , } ~ . 
() 11. It does not }) Irport to bea COPV of the books of the Mis- 


<tarement 


ae 
~— 


. , 
? tz 1 an . > ¢ ‘. 
tO strike the papel OuL as 


[hae Statement = SU] nif ‘ | '>\ consent 
> | 
by AVE i Likes Té N\ 
) , 1, ] 1] 
(Questl rT) 12 ha: ‘ Wait aaL\ atl Cc] it} ii staiiments al dif- 
} ) 
erent Gates, Was If 
\nswer. Yes, si 
() | Can t) nd t] lat ich ad 
& i , ahh + crud = | iit eee ‘ ‘4 ~, ii (j iif (tél Ce. Wile 1} SUC I cit a 
‘ Ces Were lade 
‘ = ? ‘ ] | 
(bjiected to, withou ie produ yn of the books 
_ os i =e — .? re] 2,2 = Y ] _ . 
Answer. I will give a copy of the aecount from the books showing 
Lies payvients 
’ pa ’ = } 7 : .> 75 . ee 
(). 14. Now, Mr. Calif, do you remember the cireumstanees of the 
} . } > } > 
purel =e OT f ub le DY Nii IY Issel] wart Ad 


] ; } on . j - - } pes ie : : 
(Jbrected to as MCcOn py ent and rreievant. 


Answer. I do. 

Q). 15. Will vou state how the purchase was made ? 

A. On the twentieth dav of June. 1SS2. \Ir. save addressed a let- 
ier to the bore sident of thie COM pany, offering him fifty cents on the 
dollar for the note 


. = ; , } ®. 4 , ; E 
Defendants counsel objects to a statement of the eontents of that 
le Le] unless It Is produeed 


(). 16. Have you a copy of that letter here ? 

A. Yes. 

The copy is received, subject to comparison with the original, and 
marked * Exhibit A, April 15, 1884 ”—J. A. S., commissioner. 
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Q. 17. What action, if any, was had by the company upon 
Loo the — of that letter ? 

A. The executive committee were called together and 
passed a re solut tion acct pting Mr. Sage’s letter 


_~ 
é 


ee | 
Defendant’s counsel objects to the statement of the contents of 
this resolution, except upon the production of the original. 


_18. Have you a copy of the record of the meeting of the execu- 
ion committee and those resolutions? 
A. Yes, sir. 
>. io. Will vou produce it ? | 
A. Yes, sir; it has already been produced. 


ca 
Phe copy is received, subject to comparison with the original. 


( ross-eX: 1m] ned by Nir. Bow ERS: 


‘ " Ss . >) ») ’ - s ses : ] . ] . . 
p (Question Zu Do VOUu KNOW anvthing about these advances. Mr. 
‘ a | : 4} _" | ] ® 7 
(alll. othe than irom the possession of the DOOKS of the company 
y ° ] . ° a 
i elitries thereln contained 
1 Well. in reference tat avyments. do v efer t 
Cll. if FEeIerence to rw PAVMeNtsS, dO VOU reier to 
i ‘ 
‘ ~)7 ’ . } } . , ° ‘ 
XQ. 21. No: in reference to the sale of this note to Mr. Sage. 


4 ’}. ] J = ? — | 4 ‘ : en 7 : , 
> (J. ae A All VOu nKUDOW 1s th: it sucha letter Was recelved and such 


’ ¥ . 
resolutions. adopted at the meeting of the board ? 
‘ 
A. Yi » was Iw is secretary ¢ the ard, 
P »)*? . , , ‘ , ‘y : es , rita ] } ° + | - . ; } 
A Q. 20 id vou bave any consultation with Mr. Sage upon the 


/ 


(). 24. Did you with any other person ? 

Oo. ST} 
(>) » Did ran Ly > t] ; call t 4 =. . os ) 
Ky. Se. lad you Khow the object OF Making the sate 


—s 


(J. 26. Did you keep the minutes at that time ? 
Ohi, ves 
(). 27. And these are copies of the original minutes kept by 
vou that have been offered ? 
A. Yes, sir 
XQ. 28. Did vou know anything about the advancing of money 
by the Missouri Pacitie to the Memphi is and Little Rock, other than 
the entries In the books? 
No, sir; only what I advanced myself. 
(). 29. Did vou advance any yourself ? 
Only as treasurer. 
w 


\ 
X 
\ 
X Q. 30. To whose order were those checks drawn ‘ 
\ 
X 
A.’ 


KH MRK Ae Ae. 
t 


LA 


‘ 
To the Central ‘Trust Company. 
Q. 51. Have you the checks in your possession ? 
The iv ought to be. 

X Q. 32. Have you the check book with stubs against which 

those les r¢ ks were drawn ? 

A. Yes, sir. 

X Q. 33. And those can be produced ? 
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eart-loads of thie Thi. 


respective check 


money was used by 


] i 
COU POs DACK., 


Art 


os 


What Vi ar’ 


— 


ee 
. 


What was the first payment 


checks will take some time, because there are 


a0 make nie a COPY ot the stubs opposite those 
you pre fer the « hie eks themselves ¢ 

ink the stubs will do. You knew that that 

the Central Trust Company to pay eoupons? 

cause I got their return account and vot my 


COMpPAalh' hold one note, or Was the amount rep- 


han one note, this $115,000 ” 


rote 
} , , ° 
Ifow lone had it been running * 
| ’ , | > . 7 
7G ctr) ) ' ier Syria riry 
mecead Thy pavments on rhe last Lav oO] l-ebruarv. 
‘ . ‘ - 
] / >) 
eompleted them when 
‘ 
7 ] i T ] . 
1 them—I paid up to December. 
4 


‘) 


And the last ? 


as the date of the first payment? 


(). 46. How muel? 


the time this note was sold to Mr. Sage the com- 


oO ’ } ..* ‘eS oF re } ] ; (| *) 
vanced Sou Uo r.o, had 1 not! 


i oe 5 


ate of that note? It 1s 1SS5. isn't it > 


olution CLP} ve ars to have been adopted Ol} the 


We ntieth oft June. ISS? 


te] <i 


OO. May 15. S32.50. 
some of those coupons, and I did not pay him until he rendered his 
count afterwards. 
Ol. Was Mr. Marquand an ofticer of the Missouri Pacifie ? 
think SO) ot 


cheeks show ‘ 


' Se) ? .? ] a a os 
t amount vou heve there: 


how that Was | think \Ir Marquand paid 


My stubs will show that—mvy checks. 


paid him the money ? 

at was paid to him. 
A 

paid him anvthing over the amounts your = 


Pa | 
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X. Q. 54. Then the balance of this money had not been advanced 
at that time by the Missouri Pacific Railway Company ? 

A. No: because I have these dates here of the times | drew checks. 

X Q. 55. You don’t know anything of these transactions except 
what your books show, Mr. Calit? 

A. No. 

X Q. 56. And the books show, do they not, that on the twentieth 
day of June the company was said to have a note for $115,479.05, 
given by the Memphis and Little Rock Railroad Company, and 
they had only advanced $80,032.50 that the books show ? 

A. That the books show at that date 

xX (). O7. Have vou a Copy of that note? 

No; I have not. 


A. 
XN Q. 5S. Have vou any means of getting one’ 
A. I think I ean 
XQ. 59. Do you remember who it was stoned by ” 
A. No, sir: I do not. 
X (). 69 Do you remember the date it bore ” 
A. I have gota paper there that states that. doesn’t it ? 
157 X @. 61. I think it does. (Handing witness paper.) 
A. I don’t remember. It doesn't state here. 
X Q. 62. Mr. Sage had not, up to Saturday last, paid the Missouri 


Pacific R: — ( On pany anythin bad he. for that note’? 


A. No. S] 
A. H. CALEF. 
Subseribed and sworn to before me this twenty-first day of April, 
LSS4. 
JOHN A. SHIELDS, 
United States Commissioner and Master mn # hanecery. 
Southern District of Ne Ww York. 


RUSSELL SAGE, recalled, corrects his evidenee as follows: 


The answer to the first question on the cross-examination, Instead 
of reading “Tt must have been in the early part of 1882,” should 
read “June 15, 1881.” 

In tlhe answer to the sixth question, on the same 
40.000 should have been 30,000 

The sixtv-fifth cross-question should read: “Was there any agree- 
ment made by which the ‘company was to ‘ -onfess’ judgment in- 
stead of a judgment ?’’ 

The answer to the one hundred and sixth cross-question, Instead 
of “1 gave it over to Dil ion & Sway ne to be sent forward to the coun- 


ce] the ve mp loved at L. itt] ec Rock.” should be hae sent it toS. R. Coek- 


rill, an attorney employed by me at Little Rock.” I was mistaken 
in that and also about Mr. Brown being counsel. I confused his 
name with the name of S. R. Cockrill. I sent this to Mr. S. R. 
Cockrill, inclosing it to J. C. Brown, of St. Louis. Mr. Brown 1s no 
counsel of mine and never has been, but is counsel for some of o 
roads down there—the Southwestern system—to send this to some 
competent attorney that he knew of in Little Rock for collection, 


, page, the amount 
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and I have Mr. Cockrill’s acknowledgment of the receipt of my letter 
to him. J was confused in stating Mr. Brown’s name for Mr. Cock- 
‘ill as my attorney there. I never had any Mr. Brown as attorney 
there. There isa B.C. Brown there. I have never met him,and I 
have never employed him, and | have npever employed Mr. J. (’ 
brown as ny attorney, ONLY I met him and I asked him as to who 
Was a Yor (| hah) to se nd if tO, and | sent if to Mr. Cockrill. 

hundred and twenty-fifth cross-question 


C 


ln the answer to the one 


the name Mr. Brown should read Mr. Cockrill 


Defendant’s counsel objects to the change being made, because 


4] : , ] ] , | 4 ] sina : ] | i ™ _ . . a 
here 1s no doubt that the witness used the word Brown at the time, 

J } | . ie ee e , , . 
{ State Lhab be has not thi sliohtest objection Lo his SaAVINYg he IS 
11) [| we 


Che Wirness: IT was mistaken in saving Mr. Brown wrote ac- 


kno loine t recelpt of my letter: it was Mr. Cockrill. 1 found 
| 
r my examination on Saturday, 1n looking over the pa- 
Los pers I matter, a letter from S. R. Cockrill. ack nowledg- 
! 
ine the receipt of mv letter of Jui 6H. LSS2 
Pha WIthess [I T ces etter ol] \Ir ray krill and LcoDy ol his ietcer 
to which Mr. Coeckrill’s letter is an answet 
They are marked, respectivel’ Exhibits B and C, April 15 
LSS ) A. S.. commissioner. 
On the twentieth page the last word of TOSS- que stion 152 should 
be “whole” instead of “ work 


7 ’ ° : | 
; i a | . ? . 
i TOrty fourt] Cross-qQuestlt lf mad L SIMTMAr MIsStake 1i) thie 
| 
: — > ] 1] } ; 
PLeLeie | etter referred to Was trom \hi SR CoeckKrill, and 1t was 
} ++ } | ] 
i j Will i] i i\ mro (] 
: ' } 1, ] 4 4] i ’ 
, . . ‘ ’ 
i e one hundredth a i rLV-C1@ ith Question SNOoUulad Fe id, Lhe 
: ; , ; 
; ; . " , . ' " " 
SU ( th) if proceed ine Was to Keep the road In the possession of 
** 7 } ‘ ‘ . > , ' . 
Lhe recelver, lstead of Out OF the possession Of the recelver. 


| wish to eorreet all through mv evidence the statement that Mr. 
srown was my counsel in Little Rock in that matter. Wherever I 
so stated [ was mistaken Mer. Coekrill was mv counsel 

Qn page 2o.in the answer to the one hundredth and sixtieth eross- 
lestion, ken mn referr eimal amount as 
HO OO It should be S50 000, [t was secured by two notes ot 
$15,000 each. I was in error as to the interest I was to receive in 


ive per ci an It was SIX per eent. 1nterest. 


~ 


= 


“ii Vil}s 
— 


Ra 


R. XQ. 1. You are going to produce copies of some accounts in 


vour books and some cheeks tor me. Mr. sage ¢ 


*) 
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[ have it in my hand. 
. XQ. 3. May I have it? 
Yes, re (produces account). 
-X Q. 4. It appears from this account, Mr. Sage, that that loan 
was made - one time by the purchase of a note, wasn’t it, or two 
notes? 

A. ‘Two notes; ves, sir. 

R. X Q. 5. Now, you actually bought those two notes? 

A. Discounted for them at six per cent. interest. 

. AQ. 6. What length of time had those notes to run ? 
ive months. 
XN Q. 7. These notes came due in November, 158] 


) 
< 


+) 


R. 


tee 


Yes. 
.X Q. 8. And when they came due? 
He had written me proposing to pay the installments, and then 
aid, on December 13, 85,000. 

R.X Q. 9. Which left, with interest, $10,087.50 as of De- 
lov cember 28, 1S8S1 ? 

A. Yes, sir; that was due the eighteenth of November and 

the othe r Was due the sixth ot ey C¢ mnber. 

Rn. X Q. 10. What other was paid besides the $3,000 ? 

A. That was all. except he paid the entire balanee of the first on 
[) eem ber Zo, and the cash payment Was made December 15, not 
Decembet Zo. 

R. X @. 11. And that left one note for $15,000, on which nothing 
has been paid? 

A. Yes, sir: and which is due me now, with interest from No- 
vember 23, 1881. 


A. 
A, 
A. 
| 


The witness also produces a check dated New York, June 50, 15881, 
drawn on the Importers’ and ‘Traders’ National Bank, payable to HI. 
G. Marquand, president, for $20,282.50. 


R.A (). 12. That note is indorsed, “ Pay to the order of Ic. k. Sib- 
ley, general manager; H. G. Marquand, president.” The next is, 
“ Pay to the order of John W. ( ade in, treasurer: E. kX. Sibley, gen- 
eral m: inager.” After that is the indorsement, “John W. Goodwin, 
treasurer,” and then follow, “Pay to the order of C. L. Hutchins, 
cashier, for collection, account of Merchants’ National Bank. P. K. 
Roots, eashi .* Who Was Mr. Sibley V4 

A. Id ag [ suppose Sibley was an employé of the Mem- 

ttle Rock road. 

Ry. XQ. 2D. ‘Whee Mr. Goodwin ? 

A. L don’t know. He is some banker out there—I don’t know 
him—to whom it passed through by the ofhieers of the Memphis and 
Little Roek road. 

R. XN (). 14. From what book is this paper copied ? 
A. It is made by my cashier from the transaction. I directed him 
to make up these things. 

R. X Q. 15. From what book is this statement e opied ? 

A. The statement was written out at the time and laid aside in an 
envelope as a history of the transaction. 


owt eet 
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(). 16. You keep books of account ? 


: 
Q. [7. Is there any entry in your books of which this paper 
Is a copy * | 
A. I think the notes were entered on the bills receivable. My 
cheek book will show me stubs, of course, about that check. 
RX Q. 1S. T know it, but you have brought here to-day an ac- 
count, which, [I su veo IS copied from something * ? 
A. Oh, ves; that is copied; that is the transaction itself taken 
from the books of the bil Lis receivable. 
R. XN Q. 20. Ts it a copy of any book in your possession, or is it an 
iginal paper made up by vour ne rk * 
A. It is a paper that I directe: l him to make up and [ told him 
— In an env Lope by itself 
- Gi ss When did youee 
A. m9 i ha 1) back t] rere 
X Q. 22. 1881 ? 


\, ISSL or 1852. 
' 


I 
A 
{ 


a 
| him to do that? 


X Q. 23. Wi as this ps ‘per that t now hold in my hand made at 
‘time or written yesterday ? 
A. J sable’ be hice elt that. [ told Mr. Osborn, my book- 
ke per, to make up that statement. | have no doubt of that being 
taken from the bilis receivable. 
160 R.A Q. 24. It is your impression that it is a paper your 
clerk made up and is not a copy of any books in your pos- 
session ¢ 
A. I think it is a copy from the notes and payments. 
! 1. | misunderstand each other. Is this a state- 
as made up of the transaction as he under- 
eit out from entries In your books, or is it an 
exact copy of some . iper or book in your possession ? 
A. It is an exact copy made by the cashier from the transactions 


| 
ment that vour Cierk 


stands it. bv workin: 


R. X Q. 26. Then there was an entry of these transactions at that 


trim 
A. Yes, sir: I have no doubt he entered the notes as bills recelv- 
yl 
R. XQ. 27. Have you any objection to showing me the original 


Paper or book of whi ly this Isa COPY 4 

A. No. sir. 

RK. XN QQ. 28. May I see it to-morrow when I go to the office of the 
Missouri Pacific? | 

A. You may see it at my office to-morrow with great pleasure. 

R. XQ. 29. Have vou any other let In your possession from 
Mr. Brown or Mr. Coekrll, or either of pie ‘m ? 

A. No, sir; I have no letters from Mr. ——. I havea copy of a 
letter. I have one letter from Mr. Cockrill in acknowledgment of 
the receipt, advising me that he had obtained a judgment. 

y. XN Q. 30. Mav I see it? 
A. Yes (handing letter). - 
. XN Q. 51. Mr. Sage, had you ever heard of Mr. Cockrill before ? 


we 
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A. No, sir. I wrote a letter to ex-Governor Brown, whom I know 
well, who is attorney for us at St. Louis, on the twentieth of June, 
requesting him to select a good and reliable attorney in Little Rock 
to enforce my claim against the Memphis & Little Rock Railroad 
ffompany. 

R. X Q. 32. Do you know anything about the letters between Mr. 
Cockrill and Mr. Brown? 

A. I do not. 

Rh. XN Q. 33. Have you any other letters in your possession from 
Mr. Brown ? 

A. No, sir; Ido not think I have. I havea copy of my letter to 
Mr. Brown asking him to fix his compensation. 

Rh. X Q. 54. IT mean have you any letters in your possession from 
Mr. 6. C. Brown, of Little Rock ? 

A. No, sir; I never saw him. 

The witness offers in evidence a copy of letter to Jay Gould, the 
president of the Missouri Pacific, offering to buy that claim. 

[tis marked Exhibit D, April 15, 18S84—J. A. S., commissioner. 

RUSSELL SAGE. 


Subseribed and sworn to before me this twenty-first day of April, 
1882. 
J. A. SHIELDS. 
United States Commissioner. Southern District of 
Neu York, and Master in Chanee rif. 


Adjourned to Wednesday, April 16, 1854, at 5.50 p. m. 


161 NEW YorK April 16, 1884. 
Met pursuant to adjournment. 
Present ; Counsel as before. 


kxamination of A. H. CALEF continued: 


The witness produced a stub of the company for $70,000, dated 
February 28, 1582, which reads, “ Central Trust Company, Memphis 
& Little Rock interest.” 

The next stub produced read as follows: “ May 1, 1882, St. Louis, 
Iron Mountain & Southern interest, $150,000.” 

The next stub reads: “ May 15, 1852, St. Louis, Iron Mountain & 
Southern Railroad Company, $25,000. One-eighth commissions on 
26,000 Memphis & Little Rock preferred bounds, paid Marquand and 
Parmley, $32.50 = $25,052.50.” 

The next reads: “August 4, 1882, H. E. Knox, United States mar- 
shal, charge Memphis & Little Rock $80.50." 

The next reads: “ H.G. Marquand, ace. note, $15,000, and is dated 
August 4, 1582.” 

The next is: H.G. Marquand, on note, $10,000,” and is dated No- 
vember 17, 1552. 

The next stub reads: “ December 7, 1882, Hl. G. Marquand paid 
note March 1, 1882, $9,192.06, interest in full on note at 6 per cent., 
$1,255.49 = $10,447.50. 

16—126 
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The witness produced from the ledger of the NMissour! Pacifie Rail- 
Way Company the following account: 


Memphis and Littl Rock Railroad Company. 


1882. ISS2. 
March 51. To ©, 54 70,000 00 April 30. By C, 36 -. 69,378 81 
May 29. ToC. 38 —. 10.032 50 Mav 18. Bv C, 88 _- 446 99 
Julv 31. ToC, 45 80 56 Mav 31. By J. 18... 10.032 50 
Aug. 31. ToC, 46 15.000 00 July 31. By J, 20__- SO 56 
Nov. 30. ‘ToC, 53 10.000 00 July 31. By J. 20_-- 175 00 
Dee. 30. ‘To C, 06 . 9 192 O6 Aug 21. By J. ?1_-_~. 15.000 OO 

Nov. BU. By J. 24... 10.000 00 

Dee. 30. By J, 25... 9,192 06 


114.505 12 114,505 12 


TI witne Ss produces, in answer to questions by \Iessrs. Dillon X 
Swavne, letter of tha Missour) Pacifie Railway ( ompany, dated July 
IS, 1SS2, addressed to Mr. John W. Goodwin, assistant treasurer, 
Arkansas, and S1¢ ned by the witness: and thereupon ad COpy of the 
Sale, Which Is duly COMpPAare d,is offered in evidence and marked 
exhibit I, April 16, 1Ss4—J. A. S., commissioner. 

A. H. CALEF. 


L162 Subscribed and sworn to before me this twenty-first day 
oft April, LSS4. 
J. A. SHIELDS, 


[nate f Nhat g ( Obi MISSIONE - Nor thie yi District of 
’ ’ ? ° ’ 
NM ) Ork, and Mast rin ¢ hancery. 


Adjourned to Thursday, April 17, 1884, at 3.50 p. m. 
NEW York, April 17, 1884. 


Met pursuant ce) adjournment. 
Present * ounse!| As ay fore. 


> } "be > me . ; ; 
ot the com piamMant, testihes as follows: 


By Mr. EGiurstron : 


lenny G. MarQuanpb, being duly sworn and examined on behalf 


Question 1. Mr. Marquand, in the early part of the vear 1882 did 
you pay out any money for coupons of the Memphis and Little 
Rock Railroad Company, as reorganized ? 

A. | advaneed some mone AY to the Missouri Pacific Railway (om- 
pany to purchase Memphis and Little Rock coupons. | 

(). 2. Will vou tell me about the times and the amounts of the 
payments made for that purpose 7 

A. They came in very slowly, except one tolerably large amount 
due to Mr. Moran: I should think covering five or six weeks. 

@. 5. And about how much did you pay out for the payment of 
those coupons in that term of five or six weeks ? : 
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A. It was a little short of $55,000; it was $34,000. I have not 
been to my office, but we alwavs called it about $35.000; it was a 
little short of $35,000. 

Q. 4. Those payments then were all made, as near as you ean 
recollect, between the first of January and the first of February ? 

A. I should think it would cover the ground to say the middle of 
february or the fore part of February. It may have run a little 
into February, but not much, if any. 

(). d. To the best of your recollection, 1t was in the course of Jan- 
uary and February? 

A. Yes; that is absolute. 

QQ 6. Now, what did the Missouri Pacific Railway Company give 
vou to secure you for the moneys so advanced ”? 

A. Thev gave me a note on demand. 

(). 7. For what amount ? 

A. Added the interest up Lo the first day of Mareh for a short 
period, up to the first dav of Mareh, and gave mea note dated the 
first day of March for the account, with a little acerued interest on 
these pavments—a note signed by the president on regular form— 
a printed form. I don’t know whether it was printed or not. It 
was a regular Missouri Pacific obligation. 

(. 8. Has that note been paid by the Missouri Pacific Railway 
Company ? 

“A. Yes, sir. , 

163 Q. 9. When was it paid? 

A. It was paid during the summer and fall; I wasn’t wanting 
money, but when I did want $10,000 I would send over. [t was paid 
in three payments; one of $10,000, and one of $15,000, and another 
of about a little short of $10,000. I was full of money, and I told 
Calef to let it lie; and he said, ‘ Whenever vou want it send over 
and get the money.” 

Q. 10. It was not paid earlier because vou did not want the money ? 

A. Yes: I putan advertisement in that I would buy these coupons, 
but Mr. Cossit sent up to know if the company was paying them, 
and I said I badn’t anything to do with the company. I was an 
outsider, and not an ofhcer any more, but I had undertaken for 
others to purchase them; he would not take his money. 

Q. 11. Mr. Marquand, do you know where the note Is now? 

A. I surrendered it when I got my last payment from the com- 
pany. | 

©. 12. To the Missouri Pacific Railway Company ? 

A. Mr. Calef, and took his check. I can tell you the day I sur- 
rendered it if he will show me his check book. 


X Q. by Mr. Bowers: 
X Q. 13. Were you ever an officer of the Memphis and Little Rock, 
Mr. Marquand ? 
A. I was. 
X Q. 14. When, please ? 
A. My impression is the fifteenth of February; it was either in 
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one-half shares. 
X Q. 26. 
ron. Wash t 1f +) 
A. The capital 


cross-examination. 
to answer. 


SAGE 
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& LITTLE ROCK R. R. CO. AND 


tell. I think it was the annual 


} ht a ny fill 
i a | ‘ ‘ Pia Liid 
, ’ ’ * 
ner did ve iold office 7 
a [ really oo ee alae 
. 3 aene iS - reativ Couldnt answer Vou. 
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tter tl [ sold out | should answer that. 
, 

rool X¥ to DI! months 
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i } } } 47 + " — . ] . . ~~ . 
Obyjected to on the ground tha refers to a time long prior to 
anv of the transa: s touched upon. 
s 
\) ‘ , | } t , | } ya = ? ; ] L,] . ate > tl T ss . 
i i | Cat i ¢ c { if id Leh (derail it Mone \ 4 hal Veal 
. — ' » 4 es } a4 } | ey, eee, : 
niVvVscii tl is ) yt) (7 lh ally OUOUY OUUlsiad Cunt recoriect. 
“yr il ghar ._ _~p 
X @. 18. Do you remember borrowing any money from Mr. Rus- 
: .) 
se] | sage. 
: o 
A. When: that veat 
4 1 ¢ *%, ] | . } 
XQ. 19. Anv time when yeu were president. 
” 4 
’ + . 7 . , . , ° 
A. Tues sete. ves Phat Is so: | lid. Yes =1T [ LOINK It 
Wis Te) Dav i ? ~ ? $ re] rec | ect. 
4 (J 2). [lov I i Wi) n?’ 
a . 4° : Di te. sa 1] . 
A. I did borrow mo} from Russell Sag 
, ‘>? | . < 
\ (). 21. Lo yOu re Ih) bi i hie youl ? 
} } } 
a | think \¢ 1} \ \ th) lls id d Wiars 
)-) ] 4] ) 
\ (J 4 \WWiwis are (} ~ bsequent \ 
,* 4 rat * et 4 | , : , ‘ 7] yy 7 +} ] ¢ } ] 
Li A there is SOMCLOUING paid Ol ACCOUTL, and ieIt a bal- 
? , ? | .  Y . } ] a = {° Pies 
adhice r teh tThbousand irs, 11 recoiiect nehtlyv—tfully ten 
Fy _ . + | . ] ; ] } | 1] : sol 
It Was to pure heist Isahna tons of Steel ralls, recoliee now, which 
aS re a ) 
we ha tL tO Dav cash Pram Glad vou spoke because | couldn't 
; : 1] ] iT j ? 4 af } Le | = | 
reeall whethe had gone toa man to borrow. I had advance 
larcely ' 7 ae, ee | went down 1 Ry . 2. and the 
Arce i\ MIVSeLI, <i i i j + i | COW] () LuUi=SCilil rn ave, abit if ic 
‘ } ei | havent ‘ t x) ry? + t } } ' } 1] E 
amount, bt think, Was twel V-1I1lV¢é rPOUSAN qoiiars 
4 pe? 4 , , ? } ‘ }. ] - > : ] ° |? 
XQ . Were you interested as a stockholder in that road ‘ 


’ ; 1 —_— — 
). 24. When vou were an officer or befor 
’ ; > | & , ? 7 . es » F 
A. | hough Lie Stock | think If Was 1n thi vear LSSU: [ should 
hink Januar hont Januar S80). J eee Se 1. 
LDINK Januarv: about Ja Laur | COotTomMencead DUVINYG SLOCK. 
4 = | ; . viel ' — ] a> | | 
NX Q. 25. Do vou remember how much you bought ? 
l hou — ot. 6 Be Sant \ } } 
A. DOUCH LUOUL chIirl LhouUsAaAnaG Dilie hundred and se Ven and 


of the 


stock 


—) 
- 


about 


; t . : > } 7} ? ] + es > a3 : 
thirtv thousand, as I understood it. never was issued 

. oOo ry 2s | 7 

XN Q. 27. What did you do with that stock ? 

Objeeted tO as GOIN? iltom the r outside of thy record. and not 

e . . a } > P . al 

having anvthing to — with this matter, and as immaterial, irrele- 
vant. and Incompetent, and entirely outside the bounds of proper 


and eounsel for Mr. Sage instructs the witness not 
Exception. 
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ROCK R. 


MEMPHIS & LITTLE 


Answer. I sold it. 
X Q. 28. 


Objected to on the same ground as before. 


*) 


To whom * 


i 
Answer. I sold itto Mr. Gould for the account of thie corporation 
XQ. 29. What corporation ? — ‘ion 
im 


A. The Iron Mountain. 

XQ. 30. When was the sale made? 

Same objection. 

It was about from the middle to the last of May. 
At what price did you sell it? 


Answer. 
XQ. 3] 
Same objection. 

Answer. It would be hard to answer the question. 

XN Q. 32. Were vou the actual owner of the stock at the time you 
sold it to Mr. Gould for the Iron Mountain ? 

A. Was I the actual owner of the stock ? 

X QQ. 33. Yes, sir. 

A. Eve ry share of it, sir. 

XQ. 34. You had bough and paid for it yourself? 

A. | ha beught and paid for it myself; no one interested in it 
except myself, directly or indirectly 2 

X Q. 35. Had you bought it un der an agreement to sell the same 
to the St. Louis and Iron Mountain or to Mr. Gould ? 

Same objection. | 

Answer. I had bought it for my own account; I had no connec- 

tion with Mr. Gould at the time I purchased this stock. 
165 X Q. 86. From whom had you bought it? 
A. Various parties. 

X Q. 57. In aequiring that stock had you also bought a large 
umber of bonds? 

A. In regard to the bonds, I never owned any eight per cent. 
bonds, but was interested in them about eight to nine davs, sup- 
pose it was. Parties who had stock wouldn't sell them unless they 
took the bonds, and I was a holder of bonds not to exceed nine 
days. 

X Q. 38. What arrangements did you make as to the sale of those 
bonds ? 

Complainant’s counsel ‘objects, and moves to strike out all the 
answers on this line of cross-examination, and Instructs witness not 
to answer in regard to the sale of that bond and stock, and also in 
regard to this specific question. 

Defendant’s counsel objects and excepts. 

Under instructions of counsel the witness refuses to answer. 

HENRY G. MARQUAND 

Subscribed and sworn to before me this twenty-second day of 
April, 1884. 
JOHN A. SHIELDS, 

United States Commissioner and Master in Chancery, 
Southern District of New York. 
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A. H. Cater. reealled, testified as follows: 
By Mr. LG Lestron : 


Question 63. Mr. Calef, when you were examined the other day 
11) regard to the account shown by the books of the Missouri Pacific 
Railway Company of the Memphis and Little Rock it ap peared that 
some payments credited to the Missouri Pacific Railway Company 
as having foe made on account of the Memphis and Little Rock 
were made aft or aca the note. Does that cover all after the 
date of the note given: by the Memphis and Little Rock to the Mis- 
sourl Pacific Railway Company ? You said then that you would 
look into the matter and see how that was. Have you since done so” 

A. Mr. Neonat ; paid those coupons early in the year, and I gay: 
him that note of the date of March 1. 

(). 64. You gave him a note? 


\ res. 
©. 65. Of the date of March 1, 1882? 


A. IT have,and I did not pay him the money until those three 
cheeks that I called off yesterday show ten thousand dollars, fifteen 
lollars, and nine thousand one hundred and ninety-two 
d something 
hen those credits which appeared in the account which 
vou had the other day of dates later than the date of the note given 
to the Missouri Pacific Railway Company were payments made on 
this note of Mr. Marquand, which note was given to him to secure 
the repaynn hit of moneys which he had advaneed for the Missouri 
Pacific Railway Company in payment of Memphis and Little Rock 
railway COUPONS Ff 

A. Yes, sir 
166 (). 67. Do you know where that note is? I mean the note 
that was given by the Missouri Pacific Railway Company on 
March 1 to Mr. Marquand. 

A. I think it is in St. Louis. I close out my office here every 
month and send every voucher there. It is probably there. ) 

(). 6S. Then the note given in June by the Memphis and Little 
Rock Railway Con inv to the Missouri Pacifie Railway Company 
Was lor money SW hich ha d been paid by the Missouri Pacific Rail- 
way Company for the Memphis and Little Rock Railroad Company 
oupons directly and also for the amount which had been advanced 
by Mr. Marquand ? 

A. Yes. 


i 


O 66 T 
.. 


Reeross by Mr. Bowers: 


Rh. X Q. 69. Can you produce any resolution of the Missouri Pa- 
cific Railway Company under which that note was issued to Mr. 
Marquand ” 

‘an [? 
yr 


() 


. 70. Yes. 
“ge sage | 
Q. 71. Do you know the date that the note was issued by 


( 
X 
wh 
4 


MEMPHIS & LITTLE ROCK R. R. CO. VS. RUSSELL SAGE. 127 


the Memphis and Little Rock Railway Company for $115,000 that 
was sold by the Missouri Pacific to Mr. Sage? 

A. That was June 20, 1882, I think. 
. XN Q. 72. Do you know who signed it? 
\. No; I do not. 
.. XN Q. 73. Do you know where it was signed ? 
A. No 3 
.. XN Q. 74. Have you any personal knowledge of any of these 
matters vou have testified to to-day other than the information you 
derived from an examination of the books? 

A. No. 


Defendant’s counsel requests a copy of the note for $115,000 pur- 
chased by Mr. Sage from the Missouri Pacific. 

Complainant’s counsel says that he is entirely willing to produce 
the note or a copy of it, and presumes he can do so. 


R. X Q. 75. Do you recollect whether any steps were taken by the 
Memphis and Little Rock or by their board of directors or otherwise, 
or any resolution passed under which that note was issued ” 

A. No; I have no knowledge of anything of that sort. 

R. X Q. 76. Do you recollect how it came to be issued ? 

A. Our note do you refer to? 

R. X.Q. 77. No; your note from the Memphis and Little Rock 
that you suld sage. 

A. No, Sir. 

R. X Q. 78. But your best recollection of the date is that it was 
June 20? | 

A. June 20. 

R. X Q. 79. You have seen the note, of course ? 

A. Yes; think I have, although I don’t remember now. 


A. H. CALEF. 


Subscribed and sworn to before me the twenty-first day of April, 
1884. 
JOHN A. SHIELDS, 
United States Commissioner and Master in Chancery, 
Southern District of New York. 


167 It is hereby stipulated and agreed that the copies of papers 
hereto annexed and marked exhibits are correct coples of the 
papers, and the annexation of the originals is hereby waived. 
MELVILLE EGGLESTON, 
Of Counsel u ith Defendants. 
PLATT & BOWERS, 
Defendant’s Attorneys. 
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ExxHipit E. 
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April 16,1884. J. A. Shields, U.S. Commissioner. 


(Copy.) 
New York, Lighteenth July, 1882. 
Referring to a letter dated July 13, from R. S. Hayes, 
e-president, in reference to a note given by Mr. Marquand 
[ beg to send you the following statement showing for 
le note was given and how it was made up: 


, a] x > 

Cash advanced for M. \ ix, R. 
January | VIZ. 
*>) » ¢ 

2,904 COUPONS, at S40 


LOS COUpPOnWS., ay S14) 


7 
coupons due ; 


S101.480 00 
1.030 00 


S$102.510 OO 


"“7i) og 


i] : <i iV five 
] onths iiit Ti] reteel days at 
=ixX |] i { 7 Bt a a ai 2 SS7 yt) 
. — $1015.397 36 
(‘as need for interest of 


. ; . ' 
prererence 


Six months’ interest on $100 M 
ds G ner cent... ____- S3.000 OO 
k ] “ . } | j —IT)0) COUPONS; 
7 7 ’ 
} ‘; t ' yr) fT )] is 
LOW) ¢ . 1] ds. at SOO 5.000 OO 
AQ s és cs at S40. 2 OOO OO 


S10.000 OO 


J e Zi ~ Q) Ti) ind hnine- 
Ce] (] ~ =i per Cert = 5] (> 4 
, init LO.OSL 67 
¢ 
' 
oo —_ ’ 
Note d 1 J 20, 1SS2, for —— aca S115,479 O05 
ned » KISS ~: 


,\ 7 ? 


ind the n his possession. 
; I 
yeneral mortgage coupons were can ed. but thr preferenc 
s We l'¢ li t 
Yours truly, 
(Sioned) A. H. CALEF, Treasurer. 


vin, assistant treasurer, Little Rock. Ark. 


MEMPHIS & LITTLE ROCK R. R. CO. VS. RUSSELL SAGE. 129 


Exuipit B. April 15,1884. J. A.Sh., U.S. Com. 


of 


. R. Cockrill, attorney-at-law. 

LitrLeE Rock, Arxk., June 29, 1882. 
Mr. Russell Sage, New York. 

: Deak Sir: Your favor of twenty-sixth instant is received cover- 
ing your check No. 29179 to my order for five hundred dollars on 
account of my fee in case of yourself vs. M. and L. R. R. (as reor- 
ganized). 

Very truly, S. R. COCK RILL. 


168) = Exuipir D. April 15, 1584. John A. Shields, U.S. Com. 


OFFICE OF RUSSELL SAGE. 71 BROADWAY. 
Rooms 3S AaAnp 39. P. O. Box 1.468. 
New York. June 20. 1882. 
Jay Gould, Esq., pres t Mo. Pac. Co., cits 


DEAR Sir: I will give 


; Chee, : — | 4 
vive vou fifty cents on the dollar, pavable 11) 
: | ) | | 
ninety days. for your debt and note against the Memphis and Littl 
« i 


7. » “I> . :. } ' , , 
Rock Rt R Co. (as reorganized ), amounting, as aid) informed, to 


the sum ot $115,497.03, your company guaranteeing that the said 
pan: | 
amount is justly due to it from the Memphis and Little Rock R. Rh. 
(‘o. 3 
Yours truly, RUSSELL SAGE 
Exuipit C. April 15, 1884. J. A.8S., U.S. Com. 
(Copy 
OFFICE OF RusseEtt SAGE, 71 BrRoapway, 
Rooms 38 anp 39, P.O. Box 1,468. 
New York, June 26, 1882. 
| 


Sterling R. Cockrill. Jr., Esq... attornev-at-law, Little Rock, Ark 
Dear Str: Enclosed herewith please find my check, No. 29179, 
p., tO! SHOU, payable LO your order, on AccOUDT of UT COTD pr nsation., rs Boe 
| arranged, for prot ssional services 1n the ecolleetion of ny claim mn 
vour hands against the Memphis and Little Rock Ratlroad Com- 

pany (as reorganized). 

Please send bee vour receipt 
Yours truly, I 


Exaipir A. April 15,1884. J. A.S., U.S. Com. 


for th mn ) 1 oblige 
ior the same, and obilge 
a 
\ 


USSELL SAGE. 


Missourr Paciric R. R. Company, 
New York, June 20, 1882. 

The executive committee of the Missouri Pacific Railway Co. 
met this day at No. 195 Broadway. 

Present: Jay Gould, Russell Sage, Sidney Dillon, Thomas T. 
Eckert, and Samuel Sloan. 

The minutes of last meeting were read and approved. 
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I further certify that the Sala depositions were taken under and 
pursuant to a commission. which is hereunto annexed 
| furthy reertily that due noLtnecation Ot the time and place of 
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laking the said depositions was made out and served on the attor- 


neys for the defendants to be present at the taking of the depositions, 


and to pul lnterrogatories ant vy thou; it fit, sald notice velhy here- 


; 
} ' ! ; i , “ 
And | go turthuer certs that | an) not of counsel nor attorney fol 
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Opened, published, and filed in master’s office April 26, 1554. 
CHARLES P. REDMOND, Master. 
Mxuipir X 
Agreement for Deposition 
[nited States Cireuit ¢ rt In Chancet 
RUSSELL SAGI 
vera 
fae Memenis ann LittLte Rock RAILROAD COMPA! is Reorgan- 
76 


+ 


W ins Ghent desenttion we Cin tal a »n behalf of 
Cf agree tliat GepositionsS May ve take Ith LiiIS Case On] DE llall © 


i 
| : ‘ -a9 ; , s oe a / ; Ir . th 4 + af 
tne yntervenors at the office of Chas 1) (rreene, J] mn tie Cl QO] 
. . ‘ ‘ (7° 4 . . ’ ‘ 
Lol is. State of} VIissourl. be ror’ iv officer—state or ederal—author- 


DY law LO tuke de sitions, without any conimission or rule of 
eourt, by tween the hours of {) a. in. and } ) epee Ges thie 25th day of 
April, 1884, to be continued, if need be, at the same place and be- 
tween the same hours, from day to day, until the depositions are 
completed, the opposite party being ullowed to take depositions at 
the Same place and time. 


This 23d day of April, 18S 4. 


« 


S R. COCKRILL. 
for Plaintiff. 
B.C. BROWN, 
For Defe ndant, The M. 4% L. R. PR. (9. (as Reorganized). 
U. M. & G. B. ROSE, 


For Inter é€nors., 
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170 EXHIBIT A. 


When making settlement in favor of this company please refer to 
bill No. 10862 

Address: Little Kock, Ark. 
Memphis and Little Rock railway to the Texas and Pacific Rail- 


\ (‘o., Dr 
1882. For amount paid Sterling R. Coekrill, Esq., for legal 
SCrVICeSs_.- aia meee asic cig as cl ace is 
Account; pay November, 1882; voucher 1170; credit miscel- 
laneous accounts. 
S. PHILLIPS, 
C.G. WARNER. 
I hereby ert thie above to be correct. 


G. WARNER, Auditor. 


Hf. M. HOXTE, 
General Manager, 
By PHILLIPS. 


‘ ' . 1 t ] . : Pia l : 4 
Received, St. Louis. ——. 1SS—. of —— dollars. in full of above 


account. 


iy Xiis and Paeifie R ulway + Mpahnyv LO Sterling R. Coekrill. sq... LD) 
ISS2, November 22. For legal services to be charged to 


suspended account against thi Memphis and Little Rock 
Railwav OO, AO Oe Ue 


Authorized, examined, and 
Examined and approved 
(Signed) JOHN C. BROWN, 

(re it¢ ral Solicits pp ws--_- Division. 

Approved. 

(Signed) R. S. HAYES, 

1ee -President. 

UNITED STATES OF AMERICA. } 

The State of Missouri, the City of St. Louis, | 


In the Cireuit Court of the United States for the Eastern District of 
Arkans 
The President of the United States to S. Phillipsand C. G. Warner, 

Greeting : 

You are hereby commanded that, setting aside all manner of ex- 
cuse and delay, you be and appear before the un de rsigned notary 
public within and for the city of St. Louis, in the State of Missouri, 
on the twenty-eighth day of April, A. D. 1884, at the hour of two 
o clock p. i. of said d: ay, al his othe, No. 18 North Third street, 


yey 
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(second floor), in the city of St. Louis and State of Missouri, then 
and there to testify and the truth to sav ina certain cause now 
pending in the circuit court of the United States for the eastern dis- 
trict of Arkansas, wherein Russell Sage is plaintiff and The Mem- 
phis and Little Rock Railroad Company, as reorganized, is defend- 
ant, on the part of the interverers. 

Hereof fail not at your peril. 

Witness Charles D. Greene, Jr., notary publie within and for said 
city of St. Louis and State of Missouri, with official seal hereto 
affixed, on this twenty-sixth day of April, A. 1., 1854. 

[SEAL. | CHAS. D. GREENE, Jr., 
Notary Public. 
STATE OF MiIssourt, 
City of St. Louis, | 


SS . 


Joseph Pasquier, being duly sworn, on his oath says: [ served 
the within subpeena in the city of St. Louis and State of Missouri on 
the twenty-eighth day of April, A. D. 1554, by reading the same to 
the within-named Samuel Phillips and Charles G. Warner in per- 
SON. 


Sworn to and subseribed Lo before me this tw nty-eighth day of 
April, A. D. 1884. 
Witness my hand and official seal. 
[ SEAL. ] C. D. GREENE, Jr., 
Notary Public. 


17] In the Cireuit Court of the United States for the Eastern 
District of Arkansas. 
RussELL SAGE, Plaintiff, 
MEeTAUS 

THe Memputis anp Littte Rock Raitroap Company (as Reorgan- 

ized), Defendant. 

The deposition of Charles G. Warner, taken between the hours of 9 
o'clock a.m. gnd 4 o'clock p. m., on the twenty-eighth day of 
April, A. D. 1884, at ‘the office of Charles D. Greene, Jr., No. 18 
North Third street, in the city of St. Louis and State of Missouri, 
to be read as evidence 1n an action between Russell Sage, plain- 
tiff, and the Memphis and Little Railroad Company. as reorgan- 
ized, defendant, now pending in the circuit court of the United 
States for the eastern district of Arkansas, on the part of the inter- 
veners. 


The said CHARLES G. WARNER, being by me first duly cautioned, 
sworn, and examined on the part of the interveners, deposes and 
says as follows, to wit: 

Direct examination by C. P. ELLERBE, Esq., for the inter- 
veners : 

First Question. What is your name, Mr. Warner ? 

Answer. My name is Charles G. Warner. 
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Second (Juestion. Where do you reside t 
Answer. St. Louis. Missourt. 


Third Question. What is your connection, !f any, with the Mis- 


sour! Pacific or Texas and Pacifie Railway Companies ? 


' ] 


Answer. I am the general auditor of the Missouri Pacific Railway, 


. , 
its leased and operated lines. 


Fourth Question. Under that is included the Texas and Pacific 


Railway Company, Is if hot 
Answer. Yes, sir 

‘ifth Question. (Handing the witness a paper.) Please look at 
this bill, No. LOS62, and state v it Is. 
iswer. That isa bill made from a voucher. 


At 
Sixth Question. The bill is made from voucher 1170, is it not ? 
AN 


“Wei }es, SIT 
4 | ; - , sa . , >] : . 
seventh (uest Ol} (TTanding witness anothe1 Paper. ) | Case Cac 
thy} 4 2 
1th) 1} Lbbi85 Ltda Ss \V I L ‘ . 
—_ ee oo ee a eo a a ’Ster]i -R Cock 
Answel Pha Isa copy of a voucher 1n favor of Stel Lo ‘. OCK- 
, > l . - Ss 
| to! reo | Se] es 
‘2 i }y ( dry t> _) TT ot +? a : i — “7 ] 177 f } Ty ‘a zy ] P: 
siSrdob? LYUCS LION hat voucher Is made out to the eCXas ali i- 
Ciilt Lcally iy Comp 1\ ym Coekrill, is 1t? 


Eleventh Question. That money, I presume, was paid on that 


l 
Answe # Yi S. SIr if Was paid tO Nr. Coekrill. 


Mr. Evcerne: [ offerin evidence the bill and copy of the voucher. 
The said papers are hereto attached, marked as stated. 


Cross-examination by Hon. Joun C. Brown. for the defend- 


be 4 : -B ile 1, — Sf . * . . ‘ —— . 
First X question. Look at the exhibits tiled in answer to vou 


- ry 20% eS > ‘+ is ," " 7 ‘ > | +] . or 1? ; — > is lr | | ] 
CN AMIN ALION-in-Chiel and say iIoOW the amount of tour hundred dol- 
} _ ! } ? 8) 
lars Was te e charged ? 


Answer. It was to be charged to a suspense account. 

Second X question. Between what and what’? 

Answer. The understanding was that 1t was a suspense account 
against Russell Sage. 

Chird X question. Then do I understand you to say that that 
account In Exhibit “ Bb” was to be a suspense account between the 
Texas and Pacific or the Missouri Pacific Railway Company, as the 
case may be, and the Memphis and Little Rock Railroad Company? 

— Yes, sir; the Memphis and Little Rock Railroad Company, as 
used here, was simply, as [ understand it, a designation to distin- 
guish the account as one foreign to our system, but really it should 
have read “ Russell Sage.” 


le vm oe. 


—— ea lit mae o_o me. 


a 
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Fourth X question. When was it intended that the Memphis and 
Little Rock Railroad Company should pay anything, or was it in- 
tended that it should pay anything at all? 

Answer. The matter was never decided to my knowledge; it was 

an indefinite account. 
172 Fifth XN question. Was it conditioned at all upon the re- 
sult of a litigation that was pending between Russell Sage 
and the Memphis and Little Rock Railroad Company, or how was 
the account made out, in contingency of a litigation between Sage 
and the Memphis and Little Rock Railroad Company ? 

Answer. My understanding was that this was an account to be 
held until the litigation was closed. 

sixth X question. And then how was the amount of four hundred 
dollars to be charged or accounted for ? 

Answer. That was a matter to bedetermined. I am not familiar 
with it. ) 

Seventh X question. In rendering the account contained in Ex- 
hibit “A” did you follow the instructions given in Exhibit “ B,” by 
stating that it was a suspended account ? 

Answer. No, sir. 

highth xX question. It should have been, then, as stated in Ex- 
hibit “ A,” a suspended account ? 

Answer. Yes, sir; the bill should not have been presented, but 
should have been held asa suspended account. 

Ninth X question. Until the termination of that litigation t 

—. Yes, sir; or until further orders. 

Tenth X question. Have you anything else to say in regard to 
this bill ? 

Answer. The bill, of which Exhibit “A” is a copy, Was paid by 
the Memphis and Little Rock Railroad Company to the Misscurt 
Pacific Railway Company, but it is a charge now against the claim 
that Russell sage has against the Memphis and Little Rock Rail- 
road Company. These blanks with the Texas and Pacific headiag 
were used instead of blanks bearing the Missouri Pacific heading, 
the Missouri Pacific Railway Company being the company that 
settled the accounts both ways. It has no bearing whatever with 
the Texas and Pacific Railway Company aceounts. These headings 
were occasionally used interchangeably, through carelessness, [ pre- 
sume. 

Eleventh X question. Do you know anything else about this mat- 
ter, Mr. Warner, of your own knowledge? 

Answer. No, sir. 

C.G. WARNER. 

Sworn to and subscribed before me this twenty-eighth day of 
April, 1884. 

Witness my hand and official seal. 

C. D. GREENE, 
Notary Public. 


The interveners, by their counsel, Mr. Ellerbe, announcing that 
they would take no further testimony under this agreement, the de- 
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fendant, The Memphis and Little Rock Railroad Company, produced 
Hon. John C. Brown as a witness on its behalf under the conditions 
of said agreement. 


The said Joun C. Brown, being by me first duly cautioned, sworn 
and examined on the part of the defendant, deposes and says as fol- 
lows. to wit: 


In the summer of 18S2, and between the middle and the last of 
June, s A\ about the twentieth of June of that year, Russel] sage, of 
New = rk, who had advanced money, as | understood, to the Mem- 
phis and Little Rock Railroad Company in the shape of a loan to 
pay the ecient maturing 1) January of thi: it Vvear, requested me to 


SEC ‘im an attorney in Little Rock to take charge of the claim 
an 1 ect if At th it time [ had ho direct connection with the 
Memphis and Little Rock 


iit railroad, the terms of my retainer with 
the G | system not having included that line. I secured the serv- 
ices of Sterling R. Cockrill fand contracted with him for a specific 
fee, to be paid in certain amounts and at certain times. The first 
install t of his f ) , Was sent direct from New 
1] ars, and I was ealled Upon 
| age'e request [ paid it through the voucher 
mentioned by the general auditor, Mr. Warner, a copy of which 1s 
narked Exhibit “ bB° and filed with the deposition of the general 
auditor, Mr. Charles G. Warner, which was approved by myself and 
also by R.S. Haves, who was vice-president of the Missouri Pacific 
SVsten), and the four hundred doll irs were paid to Mr. Ceekrill on 
account | directed in the voucher that it be charged to supended 

C i against the Memphis and Little Rock Ratlroad Company, it 


being understood at the time that when the litigation of Mr. 

Lio Sag valnst the Memphis id Little Roek Railroad Com- 

pany should be concluded, if he recovered, the amount paid 

this account should: be deducted from his recovery against the 

railroad company. [fhe did not sueceed in his litigation, it was an 
offset at all events to his claim against the railroad company. 

Phat the railroad company was indebted to Mr. Sage in the 
amount stated was undisputed by the company orany one represent- 
neg it. On the contrary, all admitted that it was just and should 
be paid. buat the company at the time was in a verv embarrassed 


CONAUMUION HNANCIIV, aNd Its earhings were not suimcient to pay the 
» 7 1] ee. ae Se } = } ; ; 
ixea Charges and the Tlhoating mdebtedness and at the samne time 
| - 4) ] ” a | ‘ ’ } . Sa " °<) — 7 } > : oo . ." ; 
mMailitain the property, ana Mr. Nort BOS was frankly intormed of that 


t 

The COMpPAany, under advice of aener at Ne W York. contessed 

AY : inted under the application made 

of “Pulaski county. The account 
ontained in Exhibi 1 not have been presented to the 

Memphis & Littie Rock Railroad Company, nor was it intended that 

it should have been; and, having been paid, it is a charge on the 


¥ | . 
Sage cialm. 


‘ aaa 


7 
xe 
?° 
A 


NO. C. BROWN. 


+] 
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Sworn to and subscribed before me this twenty-eighth day of 
April, A. D. 1884. 

Witness my hand and official seal. 

C. D. GREENE, Jr., 
Notary Public. 
STATE OF MiIssour], e% 
City of St. Louis, f ” 

I, Charles D. Greene, Jr., a qualified notary publie in and for said 
city, do hereby certify that the foregoing depositions of Charles G. 
Warner and John C. Brown were taken before me and were read to 
and subscribed by them in my presence at the time and place and 
in the action mentioned in the caption, the said witnesses, Charles 
G. Warner and John C. Brown, having been first sworn by me that 
the evidence they should give in the action should be the truth, the 
Wholetruth and nothing but the truth, and their statements were 
reduced to writing by me in their presence, the plaintiff not being 
present either in person or by counsel, the defendant being present 
by Hon. John C. Brown, as counsel, and the interveners being pres- 
ent by Hon. C. P. Ellerbe at the said examination. 

In witness whereof I have hereto set my hand and official seal 
this twenty-eighth day of April, A. D. 1884 

C. D. GREENE, Jr.. 
Notary Public. 


Opened, published, and filed in master’s office May 2, 18854. 


CHAS. P. REDMOND, Master. 


Exuipit Y. 
The Ti stimony of U” M. Rose, Taken hy Consent. 


In the Cireuit Court of the United States, Eastern District of 
Arkansas. 


RussELL SaGceE, Complainant, 
versus 
Tue Mewputs anno Litrre Rock RAaILRoaAp COMPANY, as 
Reorganized, Defendant. 


Before the Honorable Charles P. Redmond, master. 


Examined by Judge Brown : 

Question. Were you not employed as counsel by the trustees of the 
mortgage of May 2, i877, execuied by the Memphis and Little Rock 
Railroad Company before the commencement of this suit ? 

Answer. I was. 

Question. Were not your clients willing that the receivership in 
this case should be continued ? 

Answer. I have no definite recollection of anv communication with 
them on that subject, but, as for myself, pending this and several 
other suits relating to the same property some time after the receiver 
had been appointed I came to the conclusion that it was to the in- 
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road Company on the first dav of Mav, 1S77, desire to file an inde- 
pendent bill for the foreclosure of said mortgage their counsel may 
prepare the same at his leisure, furnishing a copy thereof to B. C. 
Brown, counsel for the Memphis and Little Rock Railroad Com- 
pany, by the first day of September next, and thereupon the Mem- 
phis and Little Rock Railroad Company hereby agrees that it will 
€ Its appearance and plead, answer, or demur tosuceh bill by the 
second Monday in October next. , 
June 26, 1883. 
(Signed) U. M. anp G. B. ROSE, 
For Dow, Matthews, and Moran. 
igned ) Bb. C. BROWN, 
for the M.& L. R. R. Co. (as Reorganized). 
ned) } J. M. ROSE, | 
For ky. L. Assn et al. 
(Signed ) Ss. RR. COCKRILL, 
For Russell Sage. 


ae) 
Lie! 


wey 
} : iiit}. 


+. 7 > " , = 
4'et . ~ —e ~) ' 
Filed in master’s ofhee April 25. 1SS4. 


~ CHARLES P. REDMOND. Master 


THe Mewepuis AND LitrLteE Rock RatitrRroap Company (as Reor- 


Betore Honorable Charles P. Redmond. master. 


} 1: ’ —— . ae 7 ; } mS ' — 
In obedience to the order of the court made April 4, 1884, requir- 
ner all oo get 3 : alr: or slater ; +}, fina , [rr 19% ] i , ] i 
Liik® «lil parties MaK Ing Ciditlis tO vtiiece und now ih the nmahas oO} tne 
° , 


. ‘ " 7 } . 4 ; 4 7 } } y + . 
recelver to file such claim before the master the defendant company 
a . , . ? . 7 ? 
respectfully makes its claim and demands— 
i ae } . : ail , ° . , — | ° ; 
1. That the whole sum in the hands of the master be paid to the 


defendant company. 


> . * ere 77 ‘ ‘ . = } } . ee. : 1} - ; 
2. Should it be held by the master that the plaintiff, Russell Sage, 
s entitled to have his claim or demand against this defendant paid, 


then defendant claims and demands that all the rest and residue of 
the fund be paid to it. 
Dated at Little Rock, Arkansas, this eighth day of April, 1884. 
THE MEMPHIS AND LITTLE ROCK 
RAITLROAD COMPANY (as REORGANIZED), 
By B. C. BROWN, Counsel. 


L40 RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK R. R. CO. AND 


CHAS. P. REDMOND. 


THe Memputis AND Lirrite Rock RAILROAD CoMPANY (as 


, 
aaa) ViiZea 
> 
hee ved trom Ralp] i ty od) ue clerk Ut 1Le states eirecult 
| , 

| , . , 5} , 
court for the easter} LIStri >] \rk tisas th) “Ulh) OF OL th sal d 
1 7] ; ; a7 
qorars L.OQO0O On account Of seryices as SOLLCItor | » thre above-t titled 


> eo m= ; iy } ] Die “ 5 ’ ' ae : 
Reeelved Irom vclifdd) L, Croodriel.. Cierr | Mh] ed states eircull 
> ¢ | . > j > | j ;* 
> . , ? | , ’ ? . . *? , > ‘* . . 
court for the eastern district of Arkansas, the sum of four thousand 
? 
[ 


-™ . } : ; . } - we a , _ ’ ’ . 
Olive hundred and sixteen dollars and sixtv-nine eents (4.116.699) on 


? 


° ° . " . 1 
6.42 , ? 7. i oe v ‘ . " oe : . - | ‘ bay rr svyvrT? ’ v< Ia 
account of services as recelver 1n the above-entitled cause. 


April 22. 1SS4. 


‘ 


Cireuit Court of the United States, Eastern District of Arkansas. in 


“NEES No. 512. 


THe Menmrputis AND Littrie Rock Ratrroap Company (as 


a ie | % al . } . . 
l‘o the Complainant, defendant, and interveners 1n above eause 


y . | } ; ? , , ] , } ¢ ‘; ] +] + ] 
| ‘4 < | are | { \ ‘i ‘ ,ift i ¢ i>\ Doty Cc Lf Lire report Ol 
7= } -— a7 + 1} “ ? 
ig the master wn thre i ve cause WI! be prepared and vou will 
. 3 } 7 } 
‘ . ’ ey vs ’ > ¢ . — |. - + 
cLp ope “us ee bles rs office to pear the reading ol i} Sali 
: ve | } } 
on the twelfth day of May, 1884, at ten o’clock a. m., and then and 
. ~ - , = . > . enact ] , : , : } ff 
there make Vou! OUTECLIONS Ana take Vou! exceptions thereto, lf any 


you have 


CHARLES P. REDMOND, Master. 


fo ge QED RENIN bre ST Rte ee See 


i. en 
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We acknowledge service of the above notice this third day of 
May, 15884. 
Ss. R. COCKRILL, 
For Plaintiff. 
B.C. BROWN, 
kor Defendant. 
U. M. & G. B. ROSE. 


Exuipit Z*. 


Memphis & Little Rock Railroad Co. (as reorganized) to D.S. H. 
Smith, local treas. Mo. Pacific R’y, Dr. 


Sr. Louts, Mo., W’ch 6, 1854. 


For the month of March. 
1SS4. 

M’ch 6. To partial payment to Russell Sage on account 
of money advanced to pay interest and othe 
accounts during the months of April, May, 
July, and December, 1882, as per statement 
attached to duplicate voucher .in auditor’s 
ofice—this payment to be placed to the 
credit of the Sage judgment --_------.---- $7,036 U5 


Original. 
Correct. 
C. H. DOLBEAR, Aud'’r. 


Approved for payment. 
R. S. HAYES, Pres’d’t. 
Received seven thousand and thirty-six and ;2, dollars in full of 
the above account. 
Mich 6. 1884. 
D. S. H. SMITH, Lo. 7r. 
Filina. 


Filed in master’s office May 2, 18S4. 
CHAS. P. REDMOND, Master. 


ExHipit Z”. 


Memphis & Little Rock Railroad Co. (as reorganized ) to D. S. H. 
Smith, local treas. Mo. Pa. R’w’y Co., Dr. 


St. Louis, March 8, 1884. 


lor the month of March. 
1884. For partial payment to Russell 
money advanced te pay interest on other accounts 
during the months of April, May, July, and De- 
cember, 1SS2, as per statement attached to dupli- 
cate voucher No.3 in auditors oftice—this pay- 
ment to be placed to the credit of the Sage 
SI so. isnt te: steric mdnintinn simian 


Sage on account of 


SO 000 OO 


14? RUSS] 


P»>oorernm Ff 
( bicil t ity 


cee 


. y*) . 
( 2) eo t. 


EEL ele, 


ISS 
125022 Ve] 
I~vOND AY 
54070) May 
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Lovos I ec, 


[SLL SAGE Vs. MEMPHIS & LITTLE ROCK R. R. CO. AND 


C. H. DOLBEAR, Aud. 


7 } . ia > } . ‘ 7 sy > , » 
nine thousand dollars 1n tull ol! the above account 


D. S. H. SMITH, 


? 
Z : 7 ,* i, 
. pc Cae j fils.. 


Per POLLOCK. 


naster s othe NMIav ?. 1SS4 


. CHAS. P. REDMOND, We 


> » » = » 
5 RR ‘ | R D ae } he \[ Ssour!l Pac ri Ral \\ 
‘ , 7 
tor unsettied | Ss. as unde! 
Na \ 
> >.> 
{ rT) ~~ ) 1S] Pe ee ice ee ee ee » Ky 
. | 
Expenses, -. C. Brown_ -_----- i OD 


Expenses. B. C. Brown ...—....—~-~.~ ..-- OM) 
“ery ~ Ss RR ( ek = a bn) 
a i 10] 

Do Or eee a ae ee ee ] 


K“eryvices eee —— 
IP) a ad 1% 
. . - > » }= 
Services. B.C. Brown ._..-_--~ ~------- 250 
Be a ea en ene arene ] 
— » ’ = ns "= 
Services, ie a. Brown Ce ee een or me ode 
 ) has 
*% “y ’ ' 
ii a cs ek wena aee 267 
( ost of transeript reeord aT er ee eT ry 
. °F ow 
Expenses re re 


eval st rvieces ee 
Expenses, J... i. 0000 2. 0 cnscninsin mnie 
Commissioner’s services, re Dow____--_-- 25 
Printing (90096 .. 66... nsimnninnmnmns 


‘ 
> ‘ . » 
i¢ NW C4 GN we we ee ee Oe ee eee ee 


a R. S. HAYES. President. 
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~ 
1SS4. 

164 }] Jan. Depositions X& printing ee ee 65 OD 

16610 “ Supplies IE TSE AT LET 1S 90 

16705 Mech. Rent of depot, (no eR Meares Ree Pare t 916 GD 

GSD = OR EE WOE ociniimnicind enema O06 45 

| St ene meee er rt S7.998 95 
1882. 

—_ Api. Serves BC. BOW :...c0nccnn sovccnce 3.000 00 


$10.963 95 


Memphis & Little Rock Railroad Co. (as reorganized) to D.S H. 
Smith, local treas. Mo. Pace. Y., Dr. 


Str. Louis, Mo., Ach 6, 1SS4. 
For the month of March. 


f 1SS4. 


M’ch 6. To amount due Missouri Pacifie R’y on aecount 


y of miscellaneous bills paid for account M. & 
: LL. R. R., as per statement and bills filed with 
duplicate voucher in auditor's office —.-~.-. 310,965 95 


Duplicate. 
Approved for payment. 


R. S. HAYES, Pres'd’t. 


Received ten thousand nine hundred & sixty-three & °°; dollars 
in full of the above account. 
M’ch 6, 1Ss4. 
D. S. H. SMITH, Lo. Tr. 
Fi ) : , ig. 


™=°* 7 7 . ~ . ’ Ovs 
Filed in master’s office April 22, 1884. 


CHAS. P. REDMOND, Master 
17s EXHIBIT ZN. 


ARKANSAS UNION PRINTING CoMPANY, 
LITTLE Rock, June 20, 18838. 
Gov. J. C. Brown, cor. 6 & Locust St.. St. Louis. Mo. 


Drak Str: We enclose you bills approved by B. C. Brown, att'y, 


of this place, for Memphis & L. R. R. Co. (as reorganized )___- ri 
és se es = te és ae 1? 
201 


Amounting to two hundred and one dollars. 


Yours, ARK. UNION PRT. CO. 


1 44 RUSSELL SAGE VS. MEMPHIN& LITTLE ROCK R. R. CO. AND 


PRINTERS AND BLANK Book MaKERs, 
LirtLe Rock, June 14, 1883. 


Memphis & Little Rock R. I. Co. (as reorganized) to Arkansas Union | 
Printing Co., Dr., cor. Markham and Scott streets. 
To 50 briefs, Sage v. M. L. R. RR. (as reorganized), 64 


—_ a a i i i, a, as l,i, a la i, ia, a, a 


OE BD Bei cncinn __ 64 00 
OU briefs, Sage v. M. L. R. R. (as reorganized), 12 
pp., 0 1.00 p. p.(Cockrill).......sssn0- dndesvwwe 2a 


S76 OO 


Reed Prac yrny nt. ARK’S UNION. 
By A. WASSELL. 


June 1D. 1883.—] Ci rtify that the above account is correct and 


B. C. BROWN. 


Gen. ( Ou nsel. 


PRINTERS AND BLANK Book MAKERS, 
Lirrte Rock, June 14, 1885. 
Mi rh] his & Little Rock R. R. Co. (as reorganized ) to Arkansas Union 
Printing Uo., Dr... cor. Markham and Seott streets. } 
‘To prin Ing deeds, by -laws, and other documents as per Conh- > 


ET EATER ETS eT NE eT ee 
Reed payor Li. . 
ARK’S UNION, 

By A. WASSELL. 


June 12). i883.—] certify that the above account is correct and 


B. C. BROWN, 


Gen. Counsel. 


When making settlement or voucher in favor of this company 
please refer to bill No. 13552 


4 


Memphis and 


~ 
meee 
\ 


R. RR. R. to the Missouri Pacifie Railway Co., Dr.; _ 
address, Little Rock, Ark. 
ISs85. For amount paid Arkansas Union Printing 


(Co. for printing briefs 1n case otf Sage vs. 


( 
— 


— ; ] > ss » U “ 6 ‘ 
Memphis and L. Rock R. R. June, 1SS3__ i> UO 
Prioati by-law } her d 
Philtdwie aeeads, OV-laWs, ANG other dGocu- 
ments as per 2, , ee e/a) | 


S?OL OO 


Regist . 129. Aec'ts pavable June, 1883. Vo. No. 1080. 
Credit mis'l’s ae’s 


Examined and audited. 


C. G. W.. 
General Auditor. 
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Approved. 
A. A. SALMAG, 
Gen'l Transp. Manager, 
HAYS. 


Filing. 


Filed in master’s ofhice April 2? 1884. 
CHAS. P. REDMOND, Master. 


179 Exuipit Zo. 


Memphis and Little Rock R. R. to the Missouri Pacific Railway Co., 
Dr., St. Louis, Iron Mountain & Southern Division; address, Lit- 
tle Rock, Ark. 

1885. For amount paid J. M. Rose, Little Rock., Ark., for 

legal services for plaintiff in the case of gq uita- 
ble Life Ass'n of America v. Memphis and Little 
OS 2 2 Eee se i alles sah, 


(June, 1883.) 

Register No. 126. Acc’ts payable June, 1883. Vo. No. 899. 
Credit Mis’l’s ae’ts. 

| hereby certify the above to be correct. 


C. G. WARNER, Aud’r. 


Approved. 
, A. A. SALMAG, 
rem ral Manage rc 
HAYS. 


i 


ExuHipit Zp. 


Memphis & Little Rock R. R. to the Missouri Pacific Railway Co.. 
7 Lr. : address, Little Rock. Ark. 


188-. For traveling expenses of J. M. Rose from Little Rock 
to Kansas City & return in Nov’, 1883, while 
attending Judge McCrary, for the purpose of con- 
tinuing the receivership in the case of Russell Sage 
vs. Memphis & Little Rock R. R. Co. (as reorgan- 
oe) eee (hic ainin eat hain cesar tts tin tnt aaalaa $17 00 


Register No. 161. <Acc’ts payable Nov., 1885. Vou. 401. 
(‘redit mis’l’s ac’s. 
Examined and audited. 


C. G. WARNER, 


(rene ral ‘ { uditor. 


Approved. 


JNO. C. BROWN, Gen. Sol. 


When making settlement or voucher in favor of this company 
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EXHIBIT ZR 


please refer to bill No. 15269, sheet 1. 


Ie. 


K. Siblev. receiver M. and L. R. R. 
Railwav Co. Dr. St. L.. ]. M. and S. Div.; 


Ark. 


For amounts expended ac. 


L.. R., as follows: 


LSSo. 


Nov’r 23. Paid C. G. Burgoyne— 


ISO 


i case ol MI. W wi R. Us. R. Ix. Dow 


et. al.: 
50 copies analysis of bill, 5 


fil of — 


— << - ——_— 


oe _ 
100 copies bill Of compliant 


. 


yp. at VO0c. 
Alterations & 5 galley proofs, 5 h’rs 


WN exhib- 


Its, 190 pp. at $2.50 (night work) -- 


eee en Pe ee 
. r 
First 40 Dp., reprinted ae. el 
ot ee oe ee ee ee 
Alterations W extra pProols, 
atl Oe. ee ee ee Ser eee ee 


Paid Geo. C. Holmes, deputy U.S. mar- 


shal— 
Same ease, for extra service 


——_— 


anges, at 


3 & dis- 


bursements In serving writs of sub- 


poena on the defend’ts at tl 
of Dillon & Swavne. solie 
Paid C. G. Burgoyne— 


0 copies of answer, 16 pp. : 
Clove I’ Ee Ee nN, ay ee, wee 


Alterations. () h’rs at ove. 
OU Ct pe s of argument, o2 p 
aI. Pp. at es ae 

65 pp. solid, at S1.00___- 
Cover ee a ee ee ee gre e 


Alterations, 56 h’rs at d30c.. 


} } 
white. 5) Se ee ee 


Nov'r 25. Paid C. G. Burgoyne— 
in case Equitable Li 
alice Society et al. } 

lu. be. . Be. * 


o0 copies of brief, 11 pp. at $ 


le request 


itors..__— 


——_— ee ee ee 


and 3 p. 


.. R. CO. AND ] 


>) 
yt) 


sysfe 
yt) 


R., to the Missouri Pacific 
address, Little Rock, ‘ 
{ 


legal services, WwC., for yl of M. and 


5O 


fe A ssur- 


s. M. and 


De... 


o0 copies of original and amended 


bill, 26 pp. at 80¢. -_- 


fa alten iiteaiaials apenas 


—_—— ee ee 


510 50 


enh ee “rl 
? 


40 OO 


70 15 


a le oo 
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Alterations—3 h’rs at 50¢..-_-_-._-~ Ll ov 
In the ease of M. and L. R. R. R. vs. 

R. Kk. Dow et al.: 
00 copies of complaint, 21 pp. at $1.70 


(night Ee ae aa a aD « om fo 
ae ae eae Re Ore ER eee 1 50 
Alterations—4 hours at 50¢c..-_____- 2 OO 

40 40 
REE OO S694 10 


Sheet 2. 


Am’t brought forward -....... ---- 694 10 
Paid Jno. A. Shields— 
lor taking testimony in case of M. and 
L. R. R. R. vs. R. K. Dow et al. : 


In long hand, 26 fol. at 20e.-.._---- 5 20 
By stenographer, 26 fol. at 50c. -..- 7 8O 


Two CO 1es of testimony of Sims WN 
| b 
Borg, ohne delivered to def 't Ww one 
to complainant, 52 folios each, 64 


— al L0e. a en ae ss see Sues Sl. sol mee sta t) 10) 
Attendance fee, May 1Y, ZZ, Zo, @ June 

7,.at $3.00. ee ee a ete 12 OO 
Attendance fe self & stenographer, 

Ne i tisiniccniiinisined tase 5 OO 


36 490 


Paid Jas. H. McKinney, clerk Su- 
preme Court U.S., being deposited 
for costs in ease of M. X Li. Rt. R. R. 
ee - ae 400 OO 


$1,130 50 
Month otf Nov., ’S5. 
Register No. 67. 
Credit mis’l’s ac’s. 
Examined and audited. 

C. G. WARNER, 
General Auditor. 

Approved : 
JNO. [. BROWN, Genl Sol, 
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EXHIBIT Zs. 
e * . . . 
Circuit Court of the United States, Eastern District of Arkansa 
Russe_t Sacer, Complainant, 
i’é PSUs 
Tue Mempuis ANbD Litrie Rock RarLroab Company (as Reorgan- 
ized), Defendant 
Before the Hon. Charles P. Redmond, master, upon reference. 
‘Lo the Hlon. Chas. P. Redmond, Inaster: 
The defendant re spect ul lly asks that you will find the following, 


as being proven as facts in this cause 

Th part ol a. deh or receipt its of the property during 
the eer he receive rship in this cause was paid to or received by 
either the pore sident or directors of the defendant or to any stock- 
holder thi » defendant, and that neither the company, its president, 


nor any ’ direct tor or stockholder in any manner received any pecunl- 
ary benefit from the receivership. 
. That the railroad of the defendant was largely improved during 
the receive rship by nn prov ments made thereon by the receiver and 
by the application of the income of the property. 
1s] 3. That no part of the moneys received by the receiver from 
the operation of the said road or in AnV Manner from the 
Income of the property was diverted or attempted to be diverted from 
the 1m} rovement of the property or thie payment of defendant 


Tha it no ofhies ror s<tockho!] ic] of LIiké di fe ndant in anv manner 
attempted to ‘nfluence the receiver to do anything to the injury of 
any credit | | 
t the receiver was honest, competent, and faithful. 

That the debt or debts for which the defendant confess d judg- 
ment on the twenty-fourth day of June, 1882, in favor of Russell 
Sage, whether owned in whole or in part by said Sage or by the 
Missouri Pacific Railway Company, was just and due. | 

That R IK. Dow was one of the trustees of both the preference 
and general mortgages executed by the defendant company, and that 
he was and is the managing trustee and the one who has or seems 
to have the chief direction of all the litt: ga ition brou olit by or on be- 
half of said trustees or of the holders of the bonds secured by the 
general mortgage. 

That the interveners in this ease are holders of bonds and cou- 
pons secured by the general mortgage executed by this defendant, 
and that the same counsel represents them in their suits at law upon 
said coupons and in their bill to enforce the payment of their judg- 
nents as Is employed by and represents the trustees in all proceed- 
ings taken by them. 

That before the failure of the defendant to pay any installment 
of interest maturing upon the general mortgage the said R. K. Dow 


a 


stated and threatened that in case anv default in tne payment of 


PO EE aE ee ok Ee ae ne gn ee Oe ene ake eee 
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such interest occurred the bondholders would not take steps to fore- 
close the mortgage, but would bring «as many separate suits at law 
in the United States circuit court as could be separately brought 
upon coupons taken from the bonds secured by these mortgages 
every six months, and would seize the rolling stock and other per- 
sonal property of the company under execution. 

10. That after the institution of the receivership and the failure 
of the company to pay interest twenty-three separate suits at law, all 
based upon coupons taken from the bonds secured by the general 
mortgage, were brought to one term of the United States circuit 
court, not one of which amounted to five thousand dollars. 

11. That at the first meeting of the stockholders held after the 
receivership the defendant, in order to provide for suits being prose- 
cuted agalnst it, there being no person in the State Upon whom 
service could be made, passed a resolution authorizing its attorney 
and counsel, 6. C. Brown, to enter the appearance of the company to 
all suits brought against it. 

12. That Immediately thereafter the said «de fendant, through its 
said attorney and counsel, entered its appearance to all the twenty- 
three suits which had theretofore been brought against it, as stated 
in the clause above, at the April term, 1885. Judgments were ren- 
dered in favor of the plaintiffs in all of said causes, which Judgments 
were rendered on such appearances. 

13. That shortly thereafter each judgment creditor who had so 
obtained judgment filed his separate bil] to enforce such judgme nt, 
ail of said bills, except as to dates and amounts, being copies of each 
other; that the defendant entered its appearance to all of said actions, 
and that said suits were thereafter, upon motion of the defendant, 
consolidated by the court. 

14. That fifteen other suits, based upon coupons taken from the 
same mortgage bonds, were afterwards brought to the October term 
of this court; that the defendant entered its appearance to all of 
them, and that the plaintiffs in all said cases recovered Judgments 
upon such entry. 

15. That four other suits at law were also brought on preference 
mortgage bonds and coupons taken therefrom and belonging thereto 
by different holders; that defendant entered its appearance thereto, 
and that plaintiffs reeovered judgments upon such appearance at the 

October term, 1SS5. 
182 16. That on the twenty-sixth day of June, 1855, a bill was 
filed by the trustees of the preference mortgage for the fore- 
closure of that mortgage, and that defendant entered its appearance 
thereto, and that upon the seventh day of April, 1854, a decree final 
therein was rendered. 

17. That upon the twelfth day of February, 1884, a bill was filed 
by the trustees of the general mortgage praying the appointment of 
a receiver, or the delivery to them of possession of the property con- 
veyed by that mortgage, and that to said suit defendant entered its 
appearance. | 

18. That it also entered its appearance to all actions brought 
against it. 
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19 That the trustees olf by ith mortgages and the hol le T's of f the 
bonds and coupons thi each ea were willing that the ape ver- 
ship should be prolong: d an : property kept in the hands of the 
court, and that they made no effort to put an end tothe said re- 
celvership. 

That at no time during ~~ —- of the cause and the 
continuance of the receivership did the trustees, as trustees of either 
mortgage, seek to intervene therein or to take any action In regard 
to the property or to cause Its restoration to the defendant. 

21. That the counsel for the present interveners, being at the same 


time counsel tor the trustees of the above mortgage and ror the 


bondholders secured thereby, was, at all times during the continu- 

nee of the receivership, willing that it should continue; that they 

i ai 

made no cffort to have it ended, and that d iring the pendency Qt 

the recely » they consented to a continuance of the cause, by 
which the reccivership was practically retained and continued. 


spe) r ; = = . : } ‘ ] . . scan een t 
; Phat no ereditor was hindered or delayed in his action agvalnst 


i i i | 
Oo rm. a . “eg Cee > plat 
Ze) hat no attempt was made pv pages plaintif or defendant LO 
A . 
: } ; } ? < 
ise the receivership to hinder, delay, or defraud creditors. 


] j , } * ] * + — : < 
[de fendant submits that bv the reeord ee test] mony in this cause. 


‘ —1¢4 ) ‘ , 2 Ss a} 
ci cy (F Propo MONS al proven and esta )- 
} } } } ,; F 
‘ ' ? ? ? . ve Q 4 + : 
~ (j eens t further says bal 1} thie OF] inion of the master, 
’ ° ° } : ’ ° ’ } > | 
a as , > re + | : } " - . . p es ting + aera # ' 
aiter examining § tli receord, he Is 1 doubt as LO Uile truth oO} the 
: } } , } 
forepvoine waar Barat or any f ein: ti Merenadant wWhdl 1) or 
AGS Bee 40) FF Bt PrOpostt iis - chil \ i tii Lil Lit erenadalht, (pon pei 
>» 4 : a ] } 'y ae + | i ‘ 6. cy . es y ; ’ ‘ ] : | : 
no ified that be desires Turther testimony at once, and Upoll CINE 
* 4: . - 4 
‘ rea propre’ Tht ( \' 1)! itice (MELT eé 
} ; , ’ 7 , | . , 
4 ' : tha mactor chan! reat ala. wat thaca 
if anv reasons, the master shoutd retuse to nake any or these 
. : : : ‘ ‘ 
& ‘ 7 » | ; si. 
mrs derehndal } 7 If Pporar Dis Feqdues Ti s 
s 
} 
? } ; j + 
I | ] - L}e*] +} i] { ~~ ] | Pe. i \\ t} elore ce Ue 
. 


Respectfully, 13. U. BROWN. 
f nunsel for D fe ndant. 


on -- ‘ ; sf =a } 4" di . ‘ e ; = ; ; 
Circuit Court of the United States. Eastern District of Arkansas. 


if iis 
THE Memputs anp Littte Rock RatLtroap Company (as Reorgan- 
ized Defendant 


Before Hon. Charles P. Redmond, master, upon reference. 


To the Llor. Charl s P. Red mond, master: 

The defendant seapecttalty prays that as matters of law you will 

1. That the debt for which judgment was confessed on the twenty- 
fourth day of June, 1SS3, with the costs thereof, should first be paid 
out of the fund in court 

2. That the residue should be paid to the defendant. 

3. That the interveners are not entitled to the fund in court or 
’ part thereof. 


— 


a 
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4. That the costs should be paid by the interveners. 

If, for any reason, you should refuse to make any of these findings 
defendant prays that you will incorporate this its request in your 
report, together with your refusal. 

Respectfully, . B.C. BROWN, 
('ounsel for De fe ndant. 


185 EXHIBIT Z’. 


Circuit Court of the United States, Kastern District of Arkansas, in 
Chancery Sitting. 


RussELL SAGE, Complainant, | 
VETSUS ’ | : ~ 
ry ”* > — No. 512. 
foe MempuHis anp LitrLe Rock RAILROAD CoMPANY, [ 
(as Reorganized), Defendant. | 


Master’s Orrice, May 12, 1854. 
And now, on this day, May 12, 1884, the parties hereto come into 
the master’s office to the reading of the report; and it is agreed by 
thie parties that the final hearing on the master’s report in his office 
be continued until May 22, 1854, when exceptions may be taken in 
the master’s office. 
And it is further agreed that the report of the master herein be 
printed and the expense thereof paid from the fund in this cause. 
LC. M. & G. B. ROSE, 
| For Lnte PUETLETS. 
Ss. R. COCKRILL, 
For Pla intiff. 
B. C. BROWN, 7 
' kor Defendant. 
EXHIBIT Z’. 


In the Cireuit Court of the United States, Eastern District of 
Arkansas. 


Rtusse_t SAGE vs. M. & L. R. R. Co., as Reorganized. 


The plaintiff, Russell Sage, excepts to the master’s report in this 
cause because— 

I. 

The master finds there was collusion between plaintiff and defend- 
ant for the purpose of hindering and delaying the creditors of the 
latter. 

[]. 

The master finds that the creditors of defendant were hindered 

and delayed by plaintiff’s action. 
IIT. 

The master fails to find that if the interveners herein were hin- 
dered and delayed in the collection of their debts they have, by 
their acts, waived the right to complain thereof, and are estopped 
therefrom. 
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IV. 
The master fails to find that plaintiff’s judgment is based upon a 
just and valid debt against defendant. 
V. 
The master fails to find that plaintiff’s judgment should be first 
paid out of the fund in cou 
Wherefore he prays that the master’s report be disapproved as to 
the matters suggested, and that plaintiff’s judgment be first paid out 
of the fund aforesaid 
Ss. R. COCKRILL. 
Nolicitor for Plaintiff. 
Filed in master’s office May 19, 1884 
CHARLES P. REDMOND, Master. 


1S4 EXHIBIT Z*. 


In the Cireuit Court of the United States. Eastern District of 


Tue Mempnuis AND LitriLe Rock R ATLROAD COMPANY (as Reorgan- 
ized), Defendant. 


The defendant comes and excepts to the report of the master in 
this cause for the following causes: 

1. kor that the master erroneously finds that all creditors of the 
defendant were hindered and delayed of their action against the 
elendant by the Judgment in this cause and receivership therein, 


whereas, as defendant alleges, there is no testimony in the record 
showlog or going to show that any ereditor of defendant was so 
indered or de lay d, and the sald finding of the miaster Is wholly 
unsupported by any evidence. 


2. For that the master erroneously finds and reports that all cred- 
itors of the defendant were hind red and delayed of their action 
against defendant by the Judgment and proceedings In this cause 
and receivership therein w ithout aivlule or stating the name of any 
creditor who was so hindered or del 

54 lor that the master errone ously finds that all ered lite rs of de- 
fendant were, by the receivership had and instituted in this cause, 
hindered and de layed of their action against defendant; and also 
specially and as matter of fact finds that the creditors of defendant 
who intervened herein, and the trustees of all creditors of defendant 
who have appeared bete } » tl ie Master, knew and were info rme “| th; at 
the property of the de celine had in this action been pl iced in the 
pOssesslon of a receiver, were willing that such posse ssion shoul | con- 
tinue,did no act and made no effort to put an end to such rece ‘Avership, 
and did and consented to acts which continued such receiver ship ; 
which said special findings of fact are contradictory of the general 


‘ 


o = 


eth ae. 


alt a0. 
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finding first mentioned, and show that the only complaining cred- 
itors were not hindered or delayed of their action, or that if they 
were they consented thereto. 

4. For that said master erroneously finds that all creditors of de- 
fendant were hindered and delayed of their actions against defend- 
ant by the receivership in this cause,and vet finds specially as facts 
that many actions at law were brought against defendant in this 
court; that such actions were brought by the creditors who inter- 
vened or sought to intervene in this cause, and who brought about 
the reference on their own behalf and judgments obtained; that 
actions In equity were brought by the same creditors to enforce the 
said judgments: that other actions were brought by the trustees of 
sald creditors, and especially by the trustees of the mortgage, to the 
payinent of which he reports that the fund in court should be 
appropriated ; that to all such actions the defendant voluntarily en- 
tered its appearance, and that Upor such appearance judgments and 


‘ 


decrees were obtained; which said special findings of fact this de- 
fendant submits contradict the said general finding that “all ered- 
itors of defendant were hindered and delaved,” and show that no 
creditor was so “ hindered and delayed.” 

5. kor that said master erroneously refused to find, as requested 
by the defendant, that the debt for which the defendant confessed 
judgment in favor of Russell Sage on June 24, 1552, was just and 


? 


a) 
aw 6 
— 


a , } } ‘ os ; - . . + | . 7 +4) . , 
due, whether owned by said Sage or the Missour) Pacific Railroad 


Company, whereas 1f is shown and proven that on said date the said 
debt and the whole thereof was just and due. 

6. For that the said master erroneously finds and reports that the 
vs in court should be applied to the payment of bonds issued 
S77, and secured by a mortgage of trust 


mone 
by the defendant May 1, ] 
couveyance of its property of same date, when in fact neither the 
holders of such bonds or any of them, nor the trustees of said deed, 
were or are parties to this cause or in any manner interested herein 
or in the disposition of said fund. 
185 7. For that the said master erroneously finds and reports 
that the moneys in court should be applied to the payment 
of bonds issued by defendant May 1, 1887, payment of which was 
secured by defendant by a mortgage or deed of trust of same date 
of all its property, which conveyed property largely exceeded in 
value the total amount due on such bonds, when in fact all said 
moneys were cle rivi d from and were icone of the property SO COon- 
veved, and when it does not appear that either the trustees of said 
mortgage or the holders of said bonds or any of them even de- 
manded possession of the property either from the defendant or 
from the said receiver. — 

8. For that said master erroneously finds and reports that the 
moneys in court should be applied to the payment of bonds issued 
by the defendant May 1, 15887, payment of which was secured by de- 
fendant by a mortgage or convevance in trust of same date of all its 
property, which conveyed property largely exceeded in value the 
total amount due on said bonds, when in fact, as appears bv the 
records of this court referred to said master by the order of refer- 
20—126 
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ence. the trustees of said mortgage exhibited their bill agulnst de- 
fendant for the foreciosure thereof on the twenty-sixth day of June, 
1883: that on April 7, 1554, a decree foreclosing the same and di- 
recting a sale of the property was rendered, from which said decree 
the deten idant ap) — 7 to the Oupre me Court ot the [ nite «| states, 
and upon the — day of ——, 1554, executed and filed its super- 
=edeas bond, which was by the court approved, al loft which record 
was known to the master before and when he made his said finding 
and, report. 

9 For that the master erroneously refused to find, as prayed by 
the defendant, that the said judgment in favor of Russell Sage against 
defendant, rendered June 24, ISSZ, with interests and costs, should 
be paid out of the junds In court. 

10. For that the mast r erroneously refused to find, as requested 


by the de lant. that the interveners were not entitled to any part 
of the mohevs mn court 

ll. kor threat the master refused to find, as requ sted by the de- 
fendant, that the interveners should pay the costs caused by the reter- 
ejice te I) measteci 

I?) feor that 1 mosistel Pro cously finds that there was collu- 
smon between th petal ntitf and detendant herein tor the purpose and 
With the dtent to hinder, delay, and defraud the ereditors of de- 
I hanil 


Wherefore defendant prays that in all the matters aforesaid the 
said report be disallowed and, rejected, and that by proper order and 
decree the moneys in court be applied to the payment of the judg- 
ment mn favor of saic l Itusseil Sage, and that the residue be paid to 
the defendant. 


LS6 Which mortgages are in the words and figures following, 
to wit: 
LS7 In pencil 4 Llere follows coples of the mortgages referred 


to 1n master’s report 


Pre f PEVMCE Tt h Pe r Cent. Mortgage , 


This indenture, made and executed this first day of May, A. D. 
Si (. by and between the Mi 1h) }) his and L ittle Ro ck Railroad Com- 
pany, as reorgan ized, a COrpor it1On duly Incorpor: ited and cha irtered 
by the act of the General Assembly ot the State of Ark: dnsas, ap- 
proved January ]1th, 1855, entitled “ An act to incorporate the Mem- 
phis and Little Rock Plank or Railroad Company, and duly reor- 
ganized under said act and charter and the acts ot the said Genera] 
Assembly specially amendatory thereof, party of the first part, and 
William S. Pierson, R. hk. Dow, and Watson Matthews, parties of the 
second part, Wi! itnesseth: | 


That whereas the party of the first part is desirous to borrow mone y 
to pay certain pressing expenses and is authorized by its said charter 


MEMPHIS & LITTLE ROCK R. R. CO. VS. RUSSELL SAGE. 155 


to do so upon mortgage of its charter and works; and whereas the 
stockholders of the party of the first part at a general meeting, held 
at the office of the said company in the city of Little Rock, Arkansas, 
on the 30th day of April, A. D. 1877, by resolution duly adopted, 
did authorize the president and directors of said company to borrow 
two hundred and fifty thousand dollars, to be paid in installments 
of hitty thousand dollars each, res} ctively, on the first days of May 
in the vears 1579, 1880, 188], 1SS2, and 1885, with interest from 
date at ten per centum per annum, to issue the bonds of the com- 
pahy therefor, and to secure the pavinent of the principal and in- 
terest of sald bonds by ra mortgage of all and singular the charter, 

works, and property of said company; and whereas said com- 
ISS pany is about to issue, for the purpose and by the authority 

aforesaid, two hundred and fifty bonds of even date herewith, 
each for the sum of one thousand dollars, numbered from 1 to 250, 
inclusive, bearing interest from date at the rate of ten per centum 
per annum, payable semi-annually, the first fifty of which mature 


and beeome due on the first dav of May, IS79: the seeond hiftyv of 


Which mature on tue Ist day of May, 1580; the third fifty of which 
mature on the first dav Ol May, ISS1: the fourth fifty of which ma- 
ture on the first day of Mav, 1582, and the last fifty of which mature 
on the first day of May, 1885, which bonds are, with proper changes 
for maturity, in the following form : 

Know all men by these presents that the Memphis and Little 
Rock Railroad ¢ omMpany,as reorganized, acknowledges itself indebted 
and promises tO pay to the bearer hereof, at the office of the Central 
Trust Company of the State of New York, in the citv of New York, 
on the first dav of May, A. D. —, one thousand dollars, in lawful 
money of the United States of America, with interest from date at 
the rate of ten per centum per annum, payable semi-annually, at 
the place aforesaid, on the first days of May and November of each 
year upon presentation and surrender of the interest soupons thereto 
annexed as they severally fall due. ‘This bond is one of a series of 
two hundred and _ fiftv bonds of even date, each for one thousand 
dollars, numbered from 1 to 250, inclusive, of which fifty mature on 
the first dav of May in the vears 1879, 1880, 1881, 1882, and 1885; 
the payment of all which said bonds and interest is secured by a 
mortgage or trust deed, bearing even date herewith, by which said 
company has conveyed all and singular its charter, franchises, privi- 
leges, immunities, and property of every character and description 
to Wm.S. Pierson, R. kK. Dow, and Watson Matthews, in trust, to 
secure the payment of the interest and principal of said bonds as 
they severally become due. This bond shall pass by delivery, and 

shall not become obligatory until authenticated by the signa- 
189 tures of two of the said trustees to the certificate on the back 
hereof. 

In witness whereof the said railroad company, as reorganized, has 
caused this bond to be signed by its president and its corporate seal 
to be hereto aftixed, attested by the signature of its secretary, and 
has caused the interest coupons hereto annexed to be signed by its 
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We, two of the trustees in the deed mentioned in the foregoing 


: 


MEMPHIS & LITTLE ROCK R. R. CO. AND 


| deed this first day of 


bond. do certify that this bond is one of the series of two hundred 


and hitty bonds secured i 


AY said deed. 


‘ Seay oh, ex 
[) 8. 


Now, therefore, in consideration of the premises, and of the sum 


of one dollar to it paid by 
and make certain tl 


‘ipal and interest of said bonds as 


: : . } . = 
the parties of the second part, and to secur 
ge 
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of the tirst part now owns | 
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aild aisao ail th COTTICS, | 1S Ssues, LOLS, PPOULS, receipts, rignts, 
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benefits, and advantages had. reeeived. or derived bv the party of 
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the first part from anv of the herebv-conveved premises; to have 
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and to hold unto the said party of the second part. and to the survivor 


or survivors of tl 
and the party of the first 
part and their assigns th: 


lem, as | 


heir assigns, forever: 
le party of the second 


t it is lawfully seized of the above-granted 
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property, charter, and franchises; has good right to convey the same 
In manner and form as it hereby does; that the same is free from 
incumbrance, and that the title thereto it will warrant and defend 
against all lawful claims whatsoever. 
But this conveyance is made upon the following trusts and eondi- 
tions, and none other, to wit: 
irst. That so long as the party of the first part shall not make 
default in the payment of principal or interest of said bonds it shall 
retain the possession of all the property hereby conveyed and receive 
and enjoy the income thereof; and that until such default the party 
of the first part shall have the right to sell and convey, free from this 
trust, any and all of the lands hereby granted not necessary or con- 
venient to the operating of the said railroad, applying the proceeds 
thereof to the improvement and betterment of said railroad, its stock 
and equipments. 
19] Second. Said party of the first part will, from time to time, 
as ineurred, pay all charges, costs, and expenses of the par- 
ties of the second part, or either of them, incurred in or about the 
execution of the trust hereby reposed In them, and will indemnify 
and hold harmless the parties of the second part against all costs, 
charges, damages, and expenses which they or either of them may 
sustain or be put to In consequence of accepting this trust, or of 
anything which may be done or omitted to be done under it, saving 
only such damages as may be incurred by or arise from the culpable 
act or neglect of said parties of the second part. 
Third. In ease default shall be made by the party of the first 
tin the payment of any of the sums specified in the interest 
coupons annexed to said bonds or in any of the principal sums 
t 


. > . . , 2 } o : - - —— » = ©? . > 
specified In said bonds. and shal] continue rr thirtv davs after the 


said Sulnis or any of them become f lue and pavable, then and 
ums In all said bonds specified shall 


thereupon the said principal 
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of the second part, upon the written request of 
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pi tate : 
majority of said bonds, shall enter upon and take possession of all 
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on the parties 


i : _— : 
the hoiders of a 


nd singular the charter, franchises, and property hereby conveved, 
1} : : ) : > * . 7 m ¥ 
and shall and mav.on a dav and ata place in the ety - ped 


> ” } l " ] - } } 1 : 
Rock to be bv them appointed, sell the same to the highest idder 
* e & 

for cash in hand: first. however, giving thirty davs’ notice of the 
lus ” : > advert) ? s 

time. piace, and term ~ ay | “lie bt aivertisement pr Pi ¢ j iit } news- 
— ; mS : } a - 24) a eee ey a alec 

papel  sareragein in the eitv of Little Rock and In a ne wspapel 


‘ 
“Te. . . : y : ’ ; . . 
published in the city of New York; and the proceeds, after defray- 
. 1} ; , 
Ing the cost and expenses ol this sale, the V shall applv to the pay- 


ment and discharge of all sums of prine ipal and interest then due 
and unpaid on such bonds, and the residue they shall pay to the 
party of the first part or its assigns; and n ease of such sale the 
said parties of the second part shall and may convey the property 
so sold to the purchaser, which deed shall convey all the title of the 
party of the first part to such property to the srantee therein : and 

in ease of such sale the party of the first part hereby ex- 
192. pressly waives and relinquishes all right to redeem such sold 

and conveyed property which it may or might have under 
the laws of the State of Arkansas. 
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lourth. In case either of the parties of second part should die 
or resign or become for any reason unable to execute the trusts of 
this deed (>t ali (>| ant Mn. tive 1) al] aaY trusts o] f this deed may and 


shall be executed by the survivors or survivor of them, and if all 
should die, resign, or become otherwise unable to execute the ‘said 


trusts or any of them vm holders of a majority of the said bonds may, 
by a writing under the hi inds, appoint another person or persons 
trustee of this deed, eer all the trusts hereof shi ill and may be ex- 
ecuted by the trustees so appointed as fully as they might or could 
have been Dy the parties of the second part, O1 either of them, and 
with like effeet 

In testimony whereof the said Memphis and Little Rock Raul- 
road Company, as reorganized, has caused this indenture to be 
signed by its president, and wy jused ite corporate seal to be affixed 
thereto by its seer Lary, ALLESTE | by Its said S¢ cretlary, this the Ist day 


M. B. PRICHARD, 
Py sident of the Mi mph is and Littl Roel: 
Lear nad Comp y, as feorqan ized. 
INQ. W. GOODWIN, 
Secretary of the Memphis and Little Rock 


' 
a COmp' 4, (ls Reo Ji mic 


STATE OF ARKANSAS, County of Pulas/ 


be it remembered that on the Ist day of May, A. D. 1877, before 
i and duly commissioned notary public 
within and for the county of Pulaski, in the State of Arkansas, per- 
sonally appeared M.B. Prichard, to me well Known to be the person 
Whos hn appears subseribed LO the fore Soles deed. who. being 
by me first duly sworn, did make oath and say that he is the presi- 
dent of the Memphis and Little Rock Railroad Company, as re- 


organized ; that the foregoing deed was authorized to be ex- 
195 ecuted by the stockholders of the said company and _ by the 
board of directors thereof, and that he signed the same as 
such president by order of the board of directors; and at the same 


time also appeared John W. Goodwin, to me well known to be the 
person whose name appears signed to the foregoing deed, who, being 
by me first duly sworn, did make oath and say that he is the seere- 
tary of the said company and the keeper of the corporate seal 
thr reot: that the sf al ath xe d LO the foregoing deed is the sf al Ol the 
said company; that he atlixed it thereto bv the order of the board 
ot direetors of said COMpany, and each severally stated that said 
deed was ly sald Company executed for the considerations and pur- 
poses therein mentioned and set forth. 

In testimony whereof | leanne set my hand as such notary publie 
and athx the seal of my ottice, at ~ city of Little Roek. in the 
county of Pulaski aforesaid, this Ist day of May, A. D. 1877. 

(Signed) FRANK STRONG, 
Notary Public, Pulaski County, Ark. 
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194 General Mortgage. 


This indenture, made and executed this 2d day of May, 1877, 
by and between the Memphis and Little Rock Railroad Company, 
as reorganized, a corporation duly organized under the laws of the 
State of Arkansas, party of the first part, and William 8S. Pierson, 
R. kK. Dow, and Watson Matthews, party of the second part, wit- 
nesseth : 

That whereas the charter, franchises, and all other property of 
every kind, whether real or personal, belonging to the Memphis 
and Little Rock Railroad Company and to the Memphis and Little 
Roek Railway Company. as hereinafter more particularly described 
and set forth, was sold under a decree 1n chancery rendered by the 
United States cireuit court for the eastern district of Arkansas in a 
certain cause therein pending, in which said William S. Pierson and 
others were plaintiffs and the said Memphis and Little Rock Rail- 
road Company, the Memphis and Little Rock Railway Compeny, 
and others were defendants, which decree was rendered on the 
21st day of Novem ber, 1S76, sald sale under said decree having 
been made on the 27th day of April, 1877; and whereas at the 
said sale the said property was purchased by the said Pierson, 
Dow, and Matthews in the interest and for the use and benetit of 
the holders of the bonds issued by the said Memphis and Little 
Rock Railroad Company and the said Memphis and Little Rock 
Railway Company, said bonds having been issued for the purpose 
of raising money for the construction and equipment of the railroad 
hereinafter described, with an agreement on the part of the said 
Pierson, Dow, and Matthews, acting as trustees for the said bond- 
holders, that any new company organized for the purpose of operat- 
ing the said railroad should issue bonds of an equal amount to that 

represented by the said bonds of the said Memphis and Little 
195) ~~ Rock Railroad Company and of the said Memphis and Little 

Rock Railway Company, amounting in all to the sum of two 
millions six hundred thousand dollars, which bonds of such new 
company should be used in taking up the said bonds of the Mem- 
phis and Little Rock Railroad Company and of the Memphis and 
Little Rock Railway Company given for money borrowed for the 
construction and equipment of the said railroad as aforesaid; and 
whereas afterwards the said Memphis and Little Rock Railroad 
Company was duly reorganized under the laws of the State of Arkan- 
sas under the name of the Memphis and Little Rock Railroad Com- 
pany, as reorganized ; and whereas, after the said reorganization of 
the said company it was resolved by the stockholders of the said 
Memphis and Little Rock Railroad Company, as reorganized, that 
new bonds for the sum above named should be issued for the pur- 
pose of taking up the said bunds of the said Memphis and Little 
Rock Railroad Company and of the said Memphis and Little Rock 
Railway Company, in accordance with the said agreement under 
which the said purchase was made, and should execute a mortgage 
on the property hereinafter mentioned for the purpose of securing 
said bonds, and in form as hereinafter made and declared; and 
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whereas afterwards, by cl resolution of the board of directors of the 
said Memphis and Little Rock Railroad Company, as reorganized, 
it was ordered that the president and secretary of said company issue 
the bonds and execute a mortgage on all the property hereinatter 
named, on the terms and conditions hereinafter set forth, for the pur- 
Pose of securing thre pret ment of the said bonds of sald railroad Coni- 
pPaby, as I Organize d, according to their tenor and effect: and whereas 
the said party of the first part has issued or prepared for Issue, for 
the purposes and by the authority aforesaid, twenty-five hundred 
and seventy-five bonds of one thousand dollars each, which are num- 
bered from 1 to 2575. inclusive. and one hundred bonds of two lhun- 
dred and fifty dollars Cal hh, which are numbered from 2910 LO 2679, 

inclusive, amounting in the aggregate to the sum of two mil- 
196 lions six hundred thousand dollars, all bearing even date 

herewith, and all of like tenor and substantially in the fol- 
lowing for 


oe. 


STATE OF ARKANSAS. 
Memphis and Little Rock Railroad Company (as Reorganized). 


Know all men by these presents that the Memphis and Little Rock 


) 


, , ‘ ° } ’ ; | ; © . ° ? ‘ 
Railroad Company (as reor@anized) acknowledges itself indebied 


anid promises LO pay to —— —— or bearer, at the othee of the Cen- 
tral ‘Trust Company, in the city of New York. on the first day oft 


July, A. D. nineteen hundred and seven, one thousand dollars of 
lawful money of the United States of America, with interest thereon 
from the Ist day Ol July, ISS, at the rate of four per centuni per 
annum until the Ist da ot July, Iss2, and at the rate of elght per 
centum per annum from July first, 1552, until the maturity of this 
bond, payable at the times speeitied in the annexed coupons on pres- 
entation and surrender, at the office of the said Central Trust Com- 

| ) CSI COUpPOns ay retlo annexed as they severally fall 
ile ° and the eei1d railroad COMIMpPAanY hereby Ag Tees with the holder 
of this bond thar if default shall be made for sixty days in the pay- 


ment of the interest coupons hereto annexed, that the principal sum 
of thiis bond shall immediately becom due and pavable. 

Chis is one of a series of twenty-six hundred and seventy-five 
bonds; twenty-five hundred and seventy-five, numbered from 1 to 
bea Ee 


. ‘ - : , ’ . . ‘ i] , > } ] ’ . \ ] 
Od), INCLUSIVE, are for one thousand dollars enaeh. and One hundred 
nel 


( 


hum vered Tron YOO to Zor, Inelusive, are fortwo hundred and fifty 
} } 
POLIAKVS Cachh, AMIouUl 

] } ra, ea 
LhOUSANd GOLLATS, all 


' ] r } ? t } } ¥ rp*sseye ' ’ 5 ’ —T 7 I oe 
Mine im the aggregate to twenty-six hundred 
“iG- } } ' P 
lL VOHGsS are secure d OV a norte@age or 
; ¥ 


trast deed bearing even date fi rewith, which has been duly executed 
by said company to William S. Pierson, Watson Matthews, and R. 
IX. Dow, as trustees, conveying to them, among other things, as more 
I | , the charter, franeclrise 4 road. roll- 

Lie stock, Income, lands, and other property of said COmMpany. 
ba This bond shall pass by delivery,and shall not become ob- 

ligatory until authenticated by the certificate of a majority of 


Salat trustees. 


. 
? ; °? 


, ? ° » , 
particularly set forth in said dee 


[In witness whereof the said railroad company has caused this 


? 


bond to be signed by its president, and caused its corporate seal to 
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be hereto affixed, attested by the secretary, and ra also caused the 
Interest coupons hereto annexed to be signed by its treasurer under 
and in conformity to said mortgage, this the 2d re of May, A. D. 
1S77. 

—— | Pre side ne. 
Secretary. 


Qn which said bond the following endorsement is made: “ The 
undersigned, a majority of the trustees, hereby certify that this bond 
Is one of a series amounting in the aggregate to $2,600,000, secured 
by mortgage or deed of trust within mentioned, dated May 2d, 1877. 
Said mortgage or deed of trust is made subject to a prior mortgage for 
$250,000." And whereas said railroad company has determined to 
secure the payment of said bonds, with the interest thereon, in the 
manner herein. provided: Now, therefore, the said Memphis and 
Little Rock Railroad Company, as reorganized, party of the first 
part, in order to secure the due and weenie pray ment of the before- 
mentioned twenty-five hundred and seventy-five bonds and the ac- 
crued interest thereon, and for and in cons) te ration of the premises 
and of the sum of one dollar paid by the party of the second part to 
he party of the first part, the receipt shaacel at and before the en- 
sealing and delivery of these presents is hereby acknowledged, hath 
granted, bargained, sold, aliened, remised, conveved, and confirmed, 
and by these prese ina erant, bargain, sell, alien, remise, convey, 
and confirm, unto the said Pierson, Do w, and Matthews, party of 
the second part, as trustees and in trust, ; ind their successor or sue- 
cessors, and his survivor or eae and some forever, all and 
singular the railroad and ort o wav from the west bank of the 

Mississippi river, in or near Hopefiel 1 in the county of Crit- 

198  tenden and State of Arkansas, to Little Rock, in the county 
of Pulaski and State of Arkansas, with the connections of 

sald railroad with the Cairo and Fulton railroad and the Little Rock 
— kort Smith railroad, — any railroad depots or rights of way 
the city ot Me Mmaphis rate of ‘Tennessee, belonging Lo sald rall- 
road company, and all ili seein, ties tracks, side tracks switches, 
depots, stations, buildings, water tanks, machine shops, car-houses, 


= 
: is ] ; . . > . ert , 
engine-houses, warehouses, workshops, superstructures, engines, 
i i ‘ 
? 
{ 


cars, Wagons, machinery, tools, bi ats, wharf-boats, inclines, oil, fuel, 
supplies, and equipments which said railroad company, party of the 
first part, how own Or may hereafter acquire or become entitled to 
in the States of Arkansas or Tennessee or elsewhere, pertaining to 
the main line of said road from Memphis to Little Roek, and also 
all and singular all lands, real estate, property of every kind, real, 
personal, or mixed, books of account, records, muniments, and ev1- 
dences of title and choses in action which are now owned or mav 
hereafter be acquired by said railroad company, party of the first 
part, and also the charters, franchises, rights, privileges, and immu- 
nities, including the right or franchise to bea corporation, which the 
said railroad company now own or possess or may hereafter own or 
acquire in the States of Arkansas and Tennessee or elsewhere, and 
also all the income, rents, issues, tolls, profits, receipts, moneys, 
21—126 
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inte nd d sale shall be publishes | Once in each week for not less than 
four consecutive weeks in one newspaper published in the city of 
Little Rock, Arkansas, and in one newspaper published in the city 
of Me miphits, Tennessee. 


And the said irtv « the first part hereby covenants and agrees 
} ? . ] P| — : ); 2e7 : = 1 ‘ , P . 
that said party of the second part mInav adjourn said sale as many 
. . 1] rt nr req] 
times and for such .engeth of time as thev see fit, and any Saie made 


on an adjourned day shall be of the same force and effect as 1f made 
on the day first appointed. 
And the procee de for cash, after paying the 
party of the seeond part or 
their successors, and of their or his agents or attorneys at haw or in 
t 


fact. Ineurred in and about the said trus 


' | | 
costs, charges, and expenses of the sai 


tand the said tforec! losure, 
erle, and COnNVeEVANCE. 3] all be distributed nro vata to the holders of 
the bonds without regard to priority of issue and coupons secured 
by this trust, but neither in t f a sale for money nor 
202 —s in the ease of any other sale, judicial wise, shall any 
ot the COU pot Is or Inter sd arr ints es said bonds be ( nti- 
tled te or share any of the seaiaillica ich sale unless the same are 
held aliadkd OW) d by t | eactuai allo pie owners ot the bonds to 
which said coupons were respectively attached 


bonds: and if is expre ssly ae 


at the issue of said 
such coupons as may be held 
by any other person than the actual owner or ho lder of the bonds 
to which they were respectively elie pore shall be consid 
ered merely as an unsecured promissory note of said railroad com- 
pany, and shall not be entitled to the security of this deed of trust: 
and any surplus after any sale for money and after making full 
payment and satisfaction of all the aforesaid bonds, coupons, and 
interest and the Costs, charges, and eXpehses as afore said shall be 
paid over to the party of the first part. 
Sixth. And it is further covenanted and agreed by and 


i between 
the parties hereto that in ease of a sale, whe ther judicial OT ae [° 
wise, of said premises embraced in this mortgage the amount of the 
bid or purchase-money on said sale nay be paid and satist Pon 
whole or in part by the outstanding bonds or coupons, save the 
detached coupons aforesaid or any of them seeured hereby, and said 
bonds and coupons shall be received in whole or part pavment 
ee or 
rvivors, according to their Vi ilu e, to be 
by the net amount arising from sald 


and satisfaction by the said trustees, their suecessor or 
his or their survivor or st 
ascertained and deter 
sale. 

And it is further covenanted and agreed by and between the 
parties here to that n ease of any sale. judicial or otherwise, of the 
premises e mbraced in this mortgage and the holders of a majority 
in interest of the then outstanding bonds secured by this mort- 
wage shall, in orton, requ st the : 


l 
nad 
pled 


— 


said trustees or their successor or 
successors or his or their survivor or survivors so to do, they or he 
is authorized to purchase the premises embraced herein for the use 
and benefit of the holders of the then outstanding bonds and coupons 


S — by this mortgage ; and that having so purchased said prem- 
s the right and title thereto mee vest In said trustees, and no 


Bes a = : i ee RD risks EEE a om ete oma ———— 
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bondholder shall have any claim to the premises or to the 
203 proceeds thereof, except for his pro rata share ot the proceeds 

of said premises as represented In anew company or corpora- 
tion to be formed by a majority in interest of said bondholders. 
for the use and benefit of the holders of the bonds secured 
hereby. 

And whenever the holders of a majority of said bonds shall have 
organized a new company or corporation for the use and benefit of 
all the holders of the bonds secured by this mortgage said trustees 
or their suecessor or successors, or his or their survivor or survivors. 
shall reconvey the premises so purchased bv him or them to said 
new company or corporation. 

And it Is further agreed that said trustees or ¢ ither of them may 
resign and discharge themselves of this trust on publishing notice 
of such intention to resign in a newspaper published in the city of 
New York at least thirty days before such resignation, filing a copy 
of such resignation with the clerk of the county of Pulaski, in the 
State of Arkansas, and leaving such resignation with the president 
or secretary of sald Memphis and Little Rock Railroad ( OMmMpany, 
as reorganized, and that the eireuit court of the United States for 
the eastern district of Arkansas, in case of the death, resignation, or 
removal of any trustee, on a petition of one-third of the holders of 
the then outstanding bonds secured by this mortgage, shail appoint 


a suecessor or successors 10 such trust, and the said trustee or trustees 
so appointed shall thereupon become vested with all the powers, 
authorities, and estates granted to or conferred upon said party of 
the second part by these pre sents, and all the rights and interests 
requisite to enable them to execute the purposes of this trust with- 
out anv further assurance or conveyance. 

Seventh. And the party of the first part hereby agrees that said 
party of the second part, their suecessor or suecessors. or his or their 
survivor or survivors, may appoint and employ at the expense of 
the said trust estate all such attornevs, counsellors, agents, clerks, 
cashiers, book-keepers, engineers, or other agents as may be reason- 
ably necessary in the execution of any of the trusts herein or hereby 
declared or created, and nhiay fix their compensation, and shall not 

be answerable for the defanlts or other misconduct or neglects 
204 of such attorneys, counsellors, cashiers, clerks, book-keepers, 

engineers, or other agents, unless chargeable with culpable 
negligence in their selection; and, further, that neither of said trustees 
shall be answerable for the acts, omission, or defaults of his associate 
or associates, nor shall either of them or their successor or successors 
or survivors or survivor be responsible for anything short of gross 
negligence or wilful defaults in the discharge of his duties. 

And the party of the first part hereby declares and agrees that 
where the words “trustee” or “trustees ” or “ party of the second 
part” are hereinbefore mentioned it shall mean and be construed to 
mean the party of the second part and their successor or successors, 
whether named in this indenture or appointed by the court, and his 
or their survivor or survivors and assigns. 

And said party of the first part further agrees that the lithograph 
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signature of its treasurer upon the coupons attached to the bonds 
hereinbefore mentioned shall be deemed the written signature of its 
said treasurer and of equal force and effect. 


In witness whereof the said Memphis and Little Rock Railroad 


Company, as reorganized, hath caused this indenture to be sub- 


scribed by its preside nt and secretary and treasurer and hath caused 
its corporate seal to be hereunto affixed on the 2nd day of May, 
1ST7 


(Signed) M. B. PRICHARD, President. 
[SEAL | (Signed) JNO. W. GOODWIN, 


Secretary and Treasurer. 


STATE OF ARKANSAS, a2 
County of Pulas/ y j axil 
Qn this day, before me, a duly appointed, commissioned, aid 


qualified notary public in and for said county, came M. B. Prichard 
and John W. Goodwin, to me well known as th» persons executing 
the foregoing deed, and the said M. Bb. Prichard, being by me 
POD duly sworn, made oath that he is the president of the Mem- 
phis and Little Rock Railroad Company, as reorganized, and 
that the seal oft snd COM pally thereto attached 1S the genuine seal of 
the said company, and that the same was duly attached to the said 
deed by lis direction and n lis presence on this day: and the said 
John W. Goodwin, being duly sworn, made oath that he is the see- 
retary and treasurer of said Memphis and Little Roek Railroad Com- 
pany, as reorganized, and that the said seal is the genvine seal of 
the said company, and that the same was duly attached to the said 
deed in his presence on this day, and both the said M. B. Prichard 
and the said John W. Goodwin acknowledged that they had respect- 
ively executed the said deed in their official capacity as such presi- 
dent and secretary and treasurer for the consideration and purposes 
therein mentioned and set forth. 
(Signed) M. B. PRICHARD, 
President. 
[SEAL | (Signed) INO. W. GOODWIN, 
Secretary and Treasurer. 
Sworn to and subseribed before me. 
Witness my hand and oflicial seal, at the city of Little Rock, this 
2d day of May, 1877. 
(Signed) FRANK STRONG, 
Notary Public. 
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Notrt.—The foregoing deed of trust is recorded in— 
Pulaski county, Record Book A B® » page 14 49, May 3, 1877. 


- “oo county, ” ” J , May 8, 1877. 
. Francis county, “ ‘ U ¥ 31, &e., May 21, 1877. 
Cross county, “ “ D “ 09 to 50, May 24, 1877. 
, Prairie county, . 2 D “30 to 357, May 11, 1877. 
Woodruff county, “ ” I* “ 388 to 367, May 15,1877. 
Monroe county, i | ‘401 to 415, May 19,1877. | 
Lee county, ws I ” 305 to 314, Mav 28,1877. 
Crittenden county, “ . S “ 183 to 191,May3 0,187. 
Shelby Co., Tenn., 1. = 1] 1 12 to 54, June 16, 1877. 
ZU06 Supplemental Mortgage. 


This indenture, made by and between the Memphis and Little 
Rock Railroad Company, as reorganized, a corporation duly organ- 
ized under the laws of the State of Arkansas, party of the first part, 
and William 8. Pierson, R. kK. Dow, and Watson Matthews, party of 
the second part, witnesseth : 

That whereas the said party of the first part executed to the said 
party of the second part its certain deed of mortgage, dated on the 
second day of May, 1877, and by inadvertence there was omitted from 
the said mortgage the following clause—that Is tosay: “ That so long 
as the party of the first part shall not make default in the payment 
of principal or interest of said bonds it shall retain possession of all 
the property hereby conveyed and receive and enjoy the ineome 
thereof, and that until such default the party of the first part shall 
have the right to sell and convey, free from this trust, any and all 

the lands hereby granted not necessary or convenient to the oper- 
ating of the said railroad, applying the proceeds thereof to the im- 
provement and betterment of said railroad, its stock and equip- 
ments: 

And whereas none of the bonds mentioned in the said mortgage 
have as yet been issued, and it is desired to correct the said omlssion, 
it is now agreed between the parties hereto that the clause thus 
omitted from the said mortgage shall form a part thereof, with the 
same effect, to all intents and purposes, as if it had been incorpor- 

-_ - ated in the said mortgage immediately before the attesting clause of 
Salt ! mortgage; and, in order that all persons interested may have 
notice of this amendment, it is further agreed that this indenture 

shall be recorded in the several counties in which the lands 
207 mentioned in said mortgage lie, and that there shall be an 

indorsement on each of the said bonds to be secured by the 
said mortgage a reference to this indenture. 

[n testimony whereof the said Memphis and Little Rock ae ad 
Company, as reorganized, hath caused this indenture to be subscribed 
by its president and secretary and treasurer, and hath caused its 
corporate seal to be hereunto affixed, on this 26th day of September, 
in the year of our Lord 1877. 


uh [SEAL. | (Signed } M. B. peeen - 
JOHN W. GOODWIN, | 


Sec’y and Treas. 


ee Me keg. ts 
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& 


STATE OF ARKANSAS, | 
( ounty of Pulas/ h. } 


1Q 
ee) 


On this day before me,a duly appointed, commissioned, and quali- 
fied notary publie in ana for said county, came M. B. Prichard and 
Jno. W. Goodwin, to me well known as the persons executing the 
foregoing deed, and the said M. B. Prichard, being by me duly 
sworn, made oath that he is president of the Memphis and Little 
Rock Railroad Company, as reorganized, and that the seal thereto 
attached is the genuine seal of said company,and that the same was 
duly attached to the said deed by his direction and in his presence 

) and the said Jno. W. Goodwin, being duly sworn, made 
oath that he is secretary and treasurer of said Memphis and Little 
Rock Railroad Company, as reorganized, and that the said seal 1s 
thre FCHUINE seal of the said company, and that the saine was duly 
attached to the said deed in his presence on this day; and both the 
said M. B. Prichard and the said Jno. W. Goodwin acknowledged 
that they had respectively executed the said deed in their official 
capac) such president and secretary and treasurer for the con- 
sideration and purposes therein mentioned and set forth. 


Ql} this day: 


Sworn to anid subseribed before nie. 
Witness my hand and official seal as such notary public, at the 
city of Little Roek, on this 26th day of September, LSi7. 
[stat] (Signed) J. D. DARDEN, 
Notary Puolie, Pulaski County, Arkansas. 


2OS And on May 24, 1884, the following proceedings were had : 


(lome in ly. Dow, Watson Matthews, and ( ‘harles Moran, W. A. 
Goodwin, Charles Moran, G. 'T. Bonner, Thos. Stokes, Simon Borg, 
\inos Kt. Kno, Win. Br ck. Geo. N. Farwell, EI. N. Shelden, LL. Levy, 
[lenry Sanford, Ira Colby, Henry N. Shelden, R. K. Dow, Wm. 
Ciark, Wm. Breck, E. M. Barnes, H. M. Juilliard, E. C. Stokes, May 
U. Dodge, A. D. Juilliard, Geo. E. Dodge, Geo. Dow, W. G. Wheeler, 
W. Cr. Wheeler, [{. I. bailey, John L. Farwell, I’. LH. Cossitt, Wim. 
M. Chamberlain, and Martha L. Dow, by U. M. & G. B. Rose, Esqs., 
their solicitors, and file herein their exceptions to report of master 

And on May 27, 1854, the following proceedings were had : 

And now comes the master herein, Charles P. Redmond, and files 
herein the agreement of counsel as to ils compensation, which 
agreement Is in words and figures following: 

‘We agree that five thousand dollars is a reasonable compen- 

sation for the master tor his serviees in this eause and 
and in case No. 545, Dow and Matthews vs. same defendant. 
and No. 469, John Overton, trustee, 7s. same defendant. for 
services rendered and to be rendered, and the same is proper to be 
paid from the fund In court in this cause. 

U. M. & G. B. ROSE, 
kor Interveners & Trustees of 1st & 2nd Mortgages 
oP MeL. Rh. RL. Co., as Reorganized.” 


POY 


- 
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I am familiar with the duties of the master in the above-named 
cases, and consider the amount above named is no more than a rea- 
sonable compensation for his services therein, but I have no power 
to consent to jis being paid out of this fund. 

| B.C. BROWN, 
Solicitor for De fendant. 
S. Rh. COCKRELL, For PU 


And it appearing to the court that said compensation is proper to 
be allow ed— 

It is ordered that the clerk of this court draw his warrant upon 
the fund in this eause to the order of Charles 2 Redmond, said mas- 
ter, for the sum of five thousand dollars, and deliver the same to 
him, taking his receipt therefor. 


210 And on June 25,1884, the following proceedings were had : 
wea the complainant, by S. R. Cockrell, his solicitor, the 
defendant, by B. C. Brown, its solicitor, and the interveners, by U.M. 
& G. B. sai their solicitors, and by agreement of counsel it is or- 
dered that the exception to the master’s report herein be submitted 
to the court with leave to parties to file briefs by August Ist, 18584. 


And on August Sth, 54, the following proceedings were had: 
Now, on this day, came said plaintil a by S. - ockrell, Eesq., his 


solicitor. and also came said defendar t, by B. C. Brown, Pan, its 
solicitor.and alsoc “enfant Robert kK. Dow and W, atson Matthe ws and 
the other intervening creditors of said defendant herein, by U. M. & 


(7. B. Rose, Eesqs., their solicitors, and the court having duly con- 
sidered of and concerning the exceptions to the report of the master 
herein—. 
[t is now ordered and considered that said exceptions be, 
211 and the same are, overruled, and that said report of the mas- 
ter be in all things approved and confirmed ; and it is now 
ordered and cousidered that said moneys now in the registry of this 
court in the cause be paid to Robert Kk. Dow and Watson Matthews 
as surviving trustees named Ina mortgage or deed of trust executed 
to said Dow and Matthews and to William S. Pierson, the latter of 
whom has since died, sald 1) lortga re bearing date ws 1. 1Si7, said 
moneys to be distributed by said oe: trustees among the 
beneficiaries under said note and that said nlaintiff pay all the 
costs of this suit; and said pies prays an appeal from this de- 
cree to the Supreme Court of the United States, which 1s granted; 
and said plaintiff, by leave of the court, files herein his appeal bond, 
with Sydney Dillon as his surety, in the penal sum of ten thousand 
dollars, conditioned according to law; and said he fendant also prays 
an appeal to the Supreme Court of the United States, which is 
oranted, and said defendant, by leave of the pane tiles here its ap- 
peal bond in the penal sum of one hundred thousand dollars, cond1- 
tioned according to law, with Jay Gould as surety, and both of said 
bonds are approved by the court, and it is ordered that each of 
them operate as a supersedeas herein. 
22—126 
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ersedeas bond is as follows: 


: 

Know all men by these presents that we, Russell Sage and 
Svdney Dillon, or the city of N W Rab sies are held and firmly bound 
) 1» | 1 1 Railroad ———— as reorgan- 

rie lars, to be paid to tl 1e sald Mem- 
phis and Little Rock Railro: ie Company, as reorganized ; to which 
I 
] 


—, 
_—, 


pbavment. well and tri is made. we bind ourselves and each of 


us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents, 
Sealed with our seals. Dated this 7th day of August, 15884. 
Whereas thi above-named Ru I] S: 


} 

' LUSSC 11 Ag rath taken an appeal to 
the Supreme Court of the Lnited States to reverse the decree ren- 
} ] ' + ] * eet ] + » m= . - , , : 7 : 
dered in the above-entitled action by the cireuit court of the United 
~ f 


fates Tor thre (8) 


<2 wee be | fTofprict + A irs ‘ . 
Asi BEE USPC ICL US rKaADSAS : 


1 ’ : : } > = i Lis. 
Now, therefore. the condition of this oblis 


vation Is such that if the 
shiail prosecute his sald appeal LO effect 

d answer all costs and damages if he shall fail to make 
213 eood liis plea, then this obligation shall be void ; otherwise to 


. . 1} } “ 
remain In tuii force and virtt 


} > 1} 
‘, Pag) ' { 1} i wane 
ql beyty ys 1°] RR Pepe, OFF ers BLS 


RUSSELL SAGE, 
By S. Ro. COCKRELL, 
Att y-in- fact. 
SYDNEY DILLON, 
By S. R. COCKRELL, 
| Att’ y-in- facet. 
Endorsed: Filed Ang. 8, 1884. Ralph L. Goodrich, clerk, by W. 


P. Feild, D.C 


i = » J OWs 

Know all men by these presents that we, the Me mphis and Litth 
Rock Railroad Company, as reorganized, and Jay Gould, of the 
itv of New York, are held and fi rai — unto Russell Sage, of 
the city ot Ni \\ York. 11) thie SU1h) of: » hundre 7 thousa ned dollars. 
to be paid to the said Russell Sage. ‘ep executors or administrators: 
to which pavinent, well and truly to be made, we bitid ourselves 

: ; ‘ a , es ; , , 
and each of us, jointly and severally, and our and each of our heirs, 


executors, and administrat 


In testimony whe I’ ot t hie above-bou 1} de 1) Mi me yhiis XN L. ittle Roc k 
Railroad Company, as reorganized, has caused this bond to be sealed 
with its corporate seal and attested by the hand of its secretary, and 
he above-bounds 1} Jay Gould has hereto sel his hand this wai day 


of ——, 1SS4. 


210 Whereas the above-named Memphis & Little Rock Rai i. 
road Company, as reorganized. hath pros euted ali appeal t 
le Supre me Court of the | nited State sto reverse the decree re ndered 


iIrcuit court of the United States 


In the above-entitled action by the 
for the eastern district of oat aneiplag 
Now, therefore, the condition of this obligation is such that if the 
above Memphis & Little | 


Rock Railroad Company, as reorganized, 
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shall prosecute its said ap =: to effect and answer all costs and 
dami iges If it shali fail to make good its plea, then this oblis gation 
shall be void: otherwise to remain in full force and virtue. 
JAY GOULD, 
By B. C. BROWN, 
Hlis Attorney-in- Fact. 


Endorsed: Filed August 8, 1554. Ralph L. Goodrich, clerk, by 
P. Feild, D. C 
216 And Ol) October 1]. LSS4. the following proceedings were 
had : | 

Qn this day came the parti es, by their counsel, S. R. Cockrell 
for complainant and B. C. Brown for defendant and U. M. «& G., 
6. Rose for interveners, and file herein their agreement as to the 
manner in which the transcript of the record of this cause shall be 
made and providing for omission of papers which are mere copies 
of others inserted in the transeript, which, being read, Is by the 
court ap proved : and it is ordered that said agreement “de made a 
part of the record and transeript. 


Which agreement is in the words and figures following, to wit: 


In order to lessen the size of the transcript for the Supreme Court 
| it is agreed by counsel that the clerk shall copy in the 


n this case it Is ag 
: 4 ] } — ~~ 4. ‘ : . all . 
transcript the claim and intervention of EF. H. Cossitt: and 1t Is 


reed that similar claims were filed for and by Amos R. Eno 
Dec. 1, 1SS5, for a judgment for S58.945.02 and costs of suit, 

217 ~=dated October 10, 1885; for Harry Talmadge, filed on the 
same day, for $3,574.17 and costs, dated Oct. 24, 1885, said 
judgments having been rendered in this court and on coupons of 
the same issue as those referred to in said claim and intervention of 


x ¢ , " . . . . a ‘ 4 

Sala Ie L{ ( ossit > and all ot sald petitions, save that of said Cossitt, 
. . . . . * . , . ? 

may be omitted from the transcript without prejudice, 1t being aa- 
mitted that with the exception ol the dates and amounts of said 


judeame Hts the pe tLitlons were, Word tor word, the same as that oO} sald 
Cossitt. 


copy in said transcript the claim and petition of 
the 19th day of february, 1884. but 


ii 


The clerk sha | 
Ira S. olby, filed herein on 
shall omit therefrom a like petition of W. B. Miller on a Judgment 
for $1,276.60, rendered on the 5rd day of May, and a petition filed 
by Wm. Breck on a judgment for $3,705.52, rendered on the 
isth day of April, 1883; a petition filed by H. Sanford on a 
judgment for $616.60, rendered on the 17th . of April, 1SS5: 
a petition nled by E. W. Barnes on a ju igment for $1,419.55, 
218 rendered on the 21st day of April, 138 3; a petition filed by 
Thomas Stokes ona judgm nt for $571.86, rendered on the 
24th day of October, 1883; a petition filed for R. K. Dow on a jJudg- 
ment for $4,528.48, rendered on the 17th day of April, 1883; a peti- 
tion filed by William Clark on a judgment for 34,884.80, rendered 
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i 


on tue 17th April, 1555; a petition filed by William Clark on a 
‘ . 1 | } - of ees b- ie oe 

judgment for $4,884.80, rendered on the 17th day of April, 1873; a 
petition filed by W > Malle Pr Oli ad judgment for SS15.20. rendered 
on the 24th day of October, 1885; a petition filed by G. T. Bonner 


| 


. of ‘ ‘ } ] ap i } = ‘ - 
& Co. on a judginent for $616.60, rendered on the 17th day of April, 
* cA hid st ‘ i rine ht for S4 SE 4 yA 


ISS35: a po tition filed DV Chartes Moran Olla JU 


rendered April 11, 1885; a petition | . juag 
ment for $4,903.89, rendered April 17, 1585; a petition filed by E. 
C. Stokes for two judgments, one for $4,926.70, rendered April 19, 
1883, and the other for 83,051, rendered Oct. 24, 1855; a petition 


filed by Wm. M. Chamberlain on a judem« nt rendered April 1°), 


1883, for S678.48; a petition filed by H. M. Juilhard on a 
219 tudement for $4,626.75, rendered April 19, 1883, and on 
another judgement for $3,057, rendered Oct. 24,1883: a peti- 
tion filed by I]. EF. Bailey ona judgment for 85,084, rendered April 
19, 1883: a petition filed by M. C. Dodge on two judgments, one for 


; yer ’ ] 1 ¢ ] ep. } } , ; > .157 
SE O26 70 rendered Apr) b, rococo. ANG the othe fo} e).19f,. TEN - 


- . ees { " 2 7 4 
" } , , Tif | , \\ \ 
TO} \ eee Oe ered \p i 4 | Zales. cL ye LION) | leq \ me. 
? 4 ord “ Vr. , ? é) +) , 
(;o0dWwvn on a judgment $1172.56, rendered Oct | ISS5: a 
. . ‘ ' . 1 ' 73 Bal 43 Oe ] : 
netifion Hied b \\ (;. \\ heeler on a ludement forsSZ.(29.25 renderee 
i ‘ : : : = / ? 
oa | ( OO as ] + | 7 «64tt ow 4 , sf yy] -) 1 9 | »4 
April 19, IS85, at mothe dement for S4,891.20. rendered Oct. 
6) { .. "Weel pe : } aaa ‘ , 2 PS ; . ; nid , ; 7 : 
24, 1555; a p on filed by George Ek. Dodge on a judgment for 
' i > } . } 4 . ] | 1 ) © 2 } 4 “ ] . , + + 
m+ t) ') 23} re ‘ ‘j | id , i] {] < ate hel MmademMen iQ] 
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S$? 486.56, rendered Oct. 24, 1885: a petition filed by George Dow 
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AL rendered Oct. JZ4 SS L petition nied bt Lie! 
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In words and figures the same as those filed before the master 
221 = =and reported by him were filed in court by both plaintiff 
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MEMPHIS & LITTLE 


and defendant, and that they were overruled by the court Oct. 
11, 1884. ; 
U. M. & G. B. ROSE, 
For Intervenors. 
Ss. R. COCKRELL, 
kor Complainants. 
B. C. BROWN, 
For Defendant. 


Endorsed: Filed Oct. 11, 1884. Ralph L. Goodrich, clerk. W. 
P. Field, D. C. 


Which claim and intervention of IF. H. Cossitt is in words «& fig- 
ures following, to wit: 


Comes here F. H. Cossitt and begs leave to intervene herein for 


| —- ; 
his own interest and to participate in the fund in the hands of the 
] 
court in this cause, and respec ‘ttullvy show as follows: 


On the first day of May, IS77, the said defendant executed its 
mortgage of that date to William S. Pierson, R. kK. Dow, and Wat 
son Matthews, by which it conveyed to them its road and al 
222  ~—of its property and income of every kind then owned or after- 
wards to be acquired by said company in order to secure the 
payment of certain bonds, amounting in all to $250,000, and the in- 
terest to accrue thereon, a COpyV of which mortgage is herewith filed 
marked Exhibit “ A,” and made part hereof. Said Inortgage creates 
a first inortgage lien on said property. 


] 
} 


Rs 


On the 10th day of November, 1553, the petitioner recovered judg- 
ment in this court against said defendant for $9,461.55 for principal 
and interest accrued on certain of said bonds owned by s 

tioner. 

This suit was brought by said plaintiff in collusion with said de- 
fendant. not for the Purpose of collecting Sdl 1d yudgme ntin fav iT O| 
thie plaintiff in good faith, but for the purpose of placing said prop- 
erty in the his ands of a hiae ive rso as to cheat, hind: # and delay the 

creditors of the defe ant and particul: ‘| 

that end the said receiver was kept in possession of said proper 
until he was discharged by the court, of its own motion, on the ex- 
press ground that if appeare d on he face of the papers that 


' - = > . ’ 17 shat 
2235 this suit was fraudulent. simulated. and collusive. 


. “* . ,.? 4 . . ‘ " f 
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During the time that said receiver was ki pt In possession of 
suid property by the fraudulent abuse of the powers of acourt of equity 
the fund now in the registry of the court accumulated in his hands 
from the operation of said railroad. 

Petitioner does not know whether said Judgment in favor of the 
plaintiff was rendered for a valid debt or not, but charges that if it 
was a valid debt it was collusively and unnecessarily created, with 
the sole object of bringing this fraudulent and collusive suit for the 


purpose aforesaid. 
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Wherefore petitioner prays that his said judgment and the costs 
idged may be paid him out of said fund, and for all other 


therein ad 


i 
J 
and proper relief. 


W. M. & G. B. ROSE, 
For Petitioner. 
Endorsed: Filed Feb. 19, 1884. Ralph L. Goodrich, clerk. 


224 Which said claim and intervention of Ira S. Colby is in 
words and figures following, to wit: 

Comes here Ira S. Colby and begs leave to intervene herein for 
his own Inte rest and to participate in the fund in the hands of the 
court in this cause, and respectfully shows as follows: 

()n the se ‘ond day of f May, S77 ‘fP the said de fe nd: ant execute “1 ] 
mortgage of that date to William S. Pierson, R. K. Dow, and W wrt 
Matthews, by which it conve yed to them its road and all of its prop- 
erty and income of every kind then owned or afterwards to be ac- 
quired by said company in vehi to secure the payment of certain 
bonds, amy — i all to S2,600.00, and the interest to acecru: 
thereon. as of \ whic h is herewith filed, marked Exhibit “A,” and 

rade part hereof. 

Ppon fi] 1c] }) rope 

On the 17th d: Ly of April, 1885, the petitioner recovered Judgment 
Mn alae court against said defendant for $3,277.43 for principal and 


i 


Said mortgage creates a second-mortgage lien 


nterest acerued on certain of said bonds owned by said peti- 
tioner. 
229 This suit was brought by seid plaintiff in collusion with 


said defendant, not for the purpose of collecting said judg- 

ment in favor of the plaintitfin good faith, but for the purpose of 
pia nye said Prope rtyv In the hands fe a receiver, sv as to cheat, 
hinder, and delay the creditors of the defendant, and partic ularly your 
petitioner: and to that end said receiver was ki pt in possession of 
-ald property until discharged by the court, of its own motion 
express ground that it appeared on the fax 
the suit was fraudulent, 


on 
- of the paper that 
simulated, and collusive 
[) ring thie time that said recelver Was kept in possession of said 
property by the fraudulent abuse of the power of a court of equity 
the fund now in the registry of this court accumulated in his hands 
id railroad. 
Petitioner does not know whether said judgment in favor of the 
plaintiff was rend | but charges that if it 
LL ne cessarlly created with 
of bringing this fraudulent and collusive suit for the 
purposes aforesaid. 


<e 
red for a valid debt or not. 

—— , — = - . }] eS. 

Was a valid Gent 1b Was COLILUSIVEI\ and 


: ] a 
t hae oh Oe oObrect 


Wherefore the petitioner prays that his said judgment 


may be paid him out of said 
fund, and for all other proper re _ 


.M. & G. B. ROSE, 
For Petitioner. 


[ Endorsed :] Filed Feb. 19, 1884. Ralph L. Goodrich, clerk. 


oe: 


at kes J and the COSTS the rely adjudged 


———~ 
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927 Exception, of F. H. Cossitt to Master’s Report. 


hat os tl 


Comes I. H. Cossitt and excepts to the report of the master herein, 
because he says that the master should have found that he was en- 
titled to the payment of his claim before the payment of any other 
demand against the fund herein. 

UL. M. & G. B. ROSE, Solicitors. 

[Endorsed :] Filed May 24. 1884. Ralph L. Goodrich, clerk. 

228 The following opinion of Geo. W. McCrary, U. S. circuit 
judge, was filed in this cause on Dee. 3, 1883: 

Prior to the removal of this cause from the State court a receiver 
had been appointed and placed in charge of the railroad property 
and franchise of the defendant corporation. The case came before 
the court upon the application of Robert H. Dow and John L. Far- 
well, stockholders of the defendant corporation, to be made parties 
and to be allowed to file answer and cross-bill, which are tendered. 
Upon the argument of this motion the court requested counsel to 
discuss the question whether the court should not, of its own motion, 
upon the facts appearing in the record, order the receiver to Dass 
his accounts before the master, to the end that he may be discharged 

and the court be relieved from the duty of conducting through 
Lod a receiver the business of the defendant corporation. This 

question has accordingly been discussed by counsel/ for the 
plaintiff, but the counsel for the said Dow and Farwell declined to 
argue it upon the ground that the parties represented by them were 
not interested therein 

The facts are as follows: 

Ist. This suit was originally in the chancery court of Pulaski 
county, Arkansas, for the purpose of obtaining the appointment of 
a receiver to take possession of and operate the railroad and other 
property of the defendant, and upon presentation of a bill of com- 
piaint to that court on the 24th day of June, 1882, one E. H. Sibley 
was appointed such receiver and placed in possession of the prop- 
erty. The defendant waived notice, appeared at the hearing, and 
consented to the appointme nt. 

2nd. The bill alleges, as ground for the appointment of a receiver, 

that plaintiff had recovered judgment in the circuit court of the 
230 UnitedStates forthe eastern district of Arkansas for $125,921.15. 

By reference to the transcript of the judgment, it appears that 
it was rendered by confession upon the same day the application for 
appointment of a receiver was made. The bill also alleges that the 
defendants’ property consists of a railroad running through the 
counties of Pulaski, Lonoke, Prairie, Monroe, St. Francis, and 
Crittenden, together with cars, rolling stock, and other property 
used in the management and operation of the road. It sets cut the 
existence of two mortgages upon the property of the defendant, one 
dated May 1, 1877, to secure bonds amounting to $250,000, maturing 
in installments of $50,000 each, due May Ist, in the years 157% to 
1883, inclusive, and the other to secure bonds to the amount of 
$2,600,000, payable July 1, 1907, bearing interest after July 1, 1882, 
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at 8 per cent. perannum, and having interest coupons attached. The 
bill further alleges that the aggregate amount of the bonds 
931 secured by said mortgage exceeds the salable values of the 
property and franchises of the defendant, or at least greatly 


exceeds the sum for which the same would sell under the hammer, 


and complainant believes that no bidder could be found at more 
than nominal amounts for said property, by reason ot the existence 
of said mortyages, and a large part of the debt secured by the first 
mortgage being due and unpaid, it is alleged that the trustees in the 
mortgage could and would prevent the sale under execution of any 
part of said property if plaintiff should attempt to enforce payment 
| ldgment by execution, and therefore to sue out an execution 
weuld be to incur useless expense; that if said property is kept to- 
gether and operated it will produce a large income sufficient to pay 
operating expenses and alarge surplus each year. The de- 


232 ~~ fendant bas hitherto failed to apply its surplus income to the 


ht *) eed j si 


pavinent of complainant S debt, and unless prevented it will 


cA 


continue so to retuse, Xe. 
srd. Soon after his appointment the receiver filed in said chancery 
court an inventory of the property turned over to him by virtue of 
his ofhies 
ith. October 14, 1582, Jolin L. Farwell filed petition to be made 
a party defendant. al cing that he is a stockholder of defendant, 
ownlng ly: shares of the capital stock, and presenting ah answer 
and cross-bill, alleging that the plaintiff’s judgement was confessed 
by defendant company for no other purpose than as a preliminary 
step to the application to the court for a receiver, in order to hinder 
the prosecution of a certain suit by R. H. Dow, Watson Matthews, 
and Charles Moran theretor, instituted in the circuit court of the 
United States to enforce a claim against the railroad for about 
$250,000, and to enable plaintiff and others interested with 
ibe him to di preciate the market value of the bonds issued by de- 
fendant and to depreciate the stock. It is alleged that the 
| financial expedient, with no other object 
than to make a success Spe culation in the stock and securities of 
the railroad COM MpPAany | that there is not antagonism, either of feel- 
Ing or interest, between the plaintiff and defendant, but they have 
caused this suit to be brought and maintained in collusion with each 
other for a common purpose, &e., and numerous other allegations of 
like tenor and effeet. 
oth. November 1, 1882, the receiver reported to the chancery 
court that since his appointment he had received $326,049.76 and 
paid out $285,945.75, leaving. balanee on hand, $42,106.03: also 
that the debts outstanding for labor, materials, supplies, &c., 
amounted to $62,000. He reports that he has expended the 
234 money received for the benefit of the property, but nothing is 
said about the application of any part of it to the payment 
of plaintiff's judgments. He submits an engineer’s statement show- 
Ing that an expenditure of $570,605 is necessary to put the road in 
repair, and he adds that $100,000 more is required for rolling stock 
and motive power. : 


° ° " } 
Sult is a Sham ahd amer 
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6th. November 10, 1882, cause removed to this court. 

ith. After the removal and on the 9th of April, 1883, the receiver 
filed a report in this court asking for an appropriation of $631,930 
for repairs, which sum he says is within the actual wants of the 
company, and he adds, “ After spending the amount given in this 
statement we will only have the track, bridges, and wharf-boats, 
rolling stock, and motive power in a safe condition to operate. You 

will note no provision Is made for raising the road-bed east 
255 of Madison above high water, which, sooner or later, must be 

done to prevent the trade and traffic being stopped during 
the overflows of the Mississippi river and tributary streams.” 

Sth. At the same time the receiver filed a statement showing that 
the earning of the road from June 25th to December 31, 1882, was 
$475,425.47, and that the expenditures for the same period amounted 
to $456,200.92, leaving as net earnings $22,224.55; also a statement 
for the month of February, 1883, showing receipts $173,449.60 and 
expenditures $102,898.65. 

%th. The last report of the receiver, filed the same day, shows— 
Cash on hand June 24, 1882, the date of his appoint- 
ce alas $31,957 76 
Cash received from June 25, 1882, to March 31, 1883, 

854.815 61 


$886,773 38 
838,595 80 


OI einai sincisiin: saescicni dear nin i encanta cenlededia 
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Cockrell, for complainants; B. C. Brown, for the railroad Co.; W. 
M. and G. B. Rose, for stockholders. 


236 McCrary, Circuit Judge: 

The ostensible purpose of the complainant in applying for the ap- 
pointment of a receiver in this case was to compel the defendant 
company to apply a part of its earings to the payment of his judge- 
ment. It now sufficiently appears that this was not the real purpose. 
The process of the court has not been used in good faith to collect 
complainant’s judgement, but as a means of placing the property 
and business of the defendant railroad company in the hands of the 
court to be managed, through a receiver, to the end that the de- 
fendant may not be subject to suits in the ordinary course of judi- 
cial proceedings, and in order to enable the plaintiff and defendant 
by agreement between them, through the receiver, to apply all the 
earnings of the road during a series of years to the improvement 

and betterment of the property. In pursuance of this purpose 
237 ~—the receiver, during the period of about 9 months preceding 

his last-report, had collected $886,773.38 and had expended 
$838,395.80 without applying a dollar toward the extinguishing of 
the complainant’s judgement, and so far from proposing to pay the 
judgements or any part of it, he asks in his report of April 9, 1588, 
for an appropriation of $631,930 for repairs. It is also apparent 
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RUSSELL 


in eoneert. 
and on the 


ereditors. 
creditors 


ties complal inant and de fend: int 
The complainant judgement was rendered by consent, 
same day the receiver was ap pointed without opposition, 
the defendant voluntarily appearing and walving services of process. 
The receiver has acted in accordance with the wishes of both parties, 
the assent of complainant that he has 


and it is undoubtedly with 
partof itout of the earnings 


made noeffort to pay the judgement or any 
of the road. 
sought to make 
on through 
of the defendant corporation, and this not for the purpose in good 
faith of eniorcing the confessed judgment set out in the bill, but for 
the purpose ot protecting the property 
upon legal process while the earnings are being applied to the 1m- 
In other words, the court is asked to stand 
between the company and its creditors while the company is engaged 


nts of the 


i 


It is said 


tions of 


the parties concerned may be thereby advanced. 


SAGE Vs. 


to determine 


MEMPHIS & LITTL 


have 


In short 


use of f this court ¢ 


Por id. 


that this policy is 


best for 


E ROCK R. 


acted and 


t 


R. Co. 


AND 


that this is not an adversary proceeding, but one in which the par- 


are still acting 


, the comp Jainant and defendant have 


san instrument to carry 
the hands of a receiver ie important business 


vy of defendant 


from seizure 


in using its earnings, not to pay its debts, but to improve its prop- 
the company and its 
Wiether this be so or not 1s for the company and its 
it is not for the court to engage in the opera- 
a railroad through a receiver because the interests of 


It does not 


appear that any suit has been commenced to foreclose either 


insisted upon it. 
ship under such circumstances. 
subject are well expressed in the opinion of 
in the ease of 


a receiver, 
porations and individuals ; 
ingly exercised. 


likely to lead to abuses. 


can be averted by 


Overton, 


of the mortgages upon the road as to other and smaller debts. 
good reason is seen why they should not be either paid or enforced 
by the ordinary judici al proceedings. 
it might have been paid im full from the earnings before this date if 
such had been the purpose of this proceeding and if ¢ omplainants had 


No 


As tocomplainauts’ judgment, 


We cannot be expected to continue the receiver- 


Trustee, 


The views of the court upon this 
Caldwell, district judge, 
’s. Memphis and Little Rock Rail- 
road Co., as reorganized, 10th Federal Reports, 866, as follows: 
Undoubtedly there are casesin which a court of equity may, through 
take possession a eontrol of the business of cor- 
but itis a jurisdiction to be spar- 
None of the prerogatives of a court of equity 
have been pushed to such extremes as this, and there is none so 
[t is not the province of a court of equity 
to take possession of the property and conduct the business of cor- 
porations or individuals, except where the exercise of such extraor- 
dinary Jurisdiction is indispensably necessary to 
some clear right of a suitor which 
endangered, and which cannoi be : 
action or mode of proceeding. If, 


save or protect 
would otherwise be lost or greatly 
saved or protected by any other 
as in this case, the loss or ‘danger 
‘the lawful action of the suitor or those he repre- 
sents he cannot successfully invoke the exercise of the extraordinary 
powers of a court of equity because that course would be more agree- 
able or convenient. 


- 
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241 The order will be that the receiver pass his accounts be- 
fore the master, with a view to his final discharge at an early 
date. 

After the preparation of the foregoing opinion and order, but be- 
fore it was filed, the court was asked to hear and consider further 
argument and to delay action, which request was granted. Addi- 
tional and very elaborate arguments were filed, but upon consider- 
ing them we found nothing to change our views as above expressed. 
Before announcing our conclusion the writer of the opinion was 
presented with a written agreement, signed by counsel in the case, 
stipulating that the receiver should be discharged upon filing the 
receipts of the railroad company for the balance in his hands. An 
order of the character was signed, under the impression that all the 

parties in interest had consented thereto. This impression 
242. may have been correct, but it is insisted by certain parties, 

who claim the right to be heard, that they did not consent, 
and that they now desire to be heard & object. They are under- 
stood to be Judgment creditors who had applied for leave to inter- 
vene, and whose application was, and is still, pending. 

Although those persons were not technically parties to the record, 
they have asked the right to be heard upon their application to in- 
tervene, and when that application, formally passed upon before the 
receiver, should be discharged in any irregular or unusual way ; and 
it may well be that the counsel should hear their objection to this 
mode of discharge upon the ground that they have an interest in 

this question as judgement creditors of the defendant. 
245 At all events it would be improper, while these persons thus 
situated are objecting, to 1elieve the receiver from the duty of 
passing his accounts before the master. The court can adhere to 
the order signed as above stated only upon being clearly satisfied 
that it was in accordance with the desire of all who have by — even 
the subject interest in the matter. That order will, therefore, be set 
aside, and the court, of its own motion, and not acting upon the stip- 
ulation of counsel, admits that the order be as directed in the fore- 
going opinion, to wit, accounts before the master with a view to his 
discharge at an early day. The courtadds: That counsel have acted 
in good faith in promoting the agreement and in representing that 
it was signed by counsel for all the parties. That is strictly 
244 true. The order was signed under the impression that the ap- 
plication for leave to intervene by certain preferred creditors 
had been overruled and was, therefore, not then pending. 
Dee’r, 1885. 
GEO. M. McCRARY, 
Circuit Judge. 
245 UNITED STATES OF AMERICA, 
Eastern District of Arkansas : 

I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the original remaining of 
record in my office. 


1SQ. RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK RAILROAD CO. 


In witness whereof I have hereunto set my hand and the seal of 
said court this 14th day of October, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Independence 
of the United States of America the one hundred and ninth. 

Attest: 

[The Seal of the Cireuit Court, Arkansas District, U.S. A.J 


RALPH L. GOODRICH, Clerk, 
By D. P. FIELD, D. C. 


Indorsed on cover: E. Arkansas C. C. U.S. No. 126. Russell 
Sage, appellant, vs. The Memphis & Little Rock Railroad Company 
(as reorganized). No. 127. The Memphis & Little Rock Railroad 
Company (as reorganized), appellant, vs. Russell Sage. Filed 1ISth 
(detober, LSS4. 
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ADDITION TO RECORD. 


SUPREME COURT OF THE UNITED STATES. 


> OCTOBER TERM, 1s37. 


‘ No. 1 26. 


RUSSELL SAGE, APPELLANT, 


US. 


THE MEMPHIS & LITTLE ROCK R. R. CO. 


— 7 - 


THkE MEMPHIS & LITTLE ROCK R. R. CO., APPELLANT, 


Caer ad 


: 
RUSSELL SAGE 
INDEX 
ITISINA!. int 
Claim and intervention of Dow ef a/.. trustees a | 
Intervention of Dow. Matthews, and Moruan__ __-. ~----. -__-e. : j 
a Order of February 12. 1884. giving directions to receiver, &c. _.- _-- .. ty 


Order of Februarv 14. 1884. as to amended claim of Sanford and others. 


> . _ , 7 ° , ° ‘ r 

Order of April 14, 1S84, filing statement of complainant's claim ied }2? ' 

Order of April 15; 1884, filing claim of intervention of Dow eft al. ._- 12 4 
‘ 

Order of April 21. S84. xnllowing receiver’s account, &e..-__-.------ 13 ‘ 
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RUSSELL SAGE Vs. MEMPHIS & LITTLE ROCK RAILROAD CO. 5 


| (‘laim ana Intervention of Dor et al.. Trustees 


ln the United States Circuit Court for the Eastern District of 


Arkansas. 


RUSSELL Sack, Plaintiff, 


{ 


MrMPHIS AND Lirrte Rock RaILRop Company, as Reorganized, 
Defendants 


Come R. kK. Dow and Watson Matthews and ask leave to intervene 
herein and show as follows: 

On the Ist day of May, 1877, the defendant executed to said Dow 
and Matthews and William S. Pierson, who has since died, its mort- 
wage of that date, by which it conveyed to them and to the survivor 
or survivors of them, as Joint tenants, and not as tenants In common, 
all and singular its charter, cranted by the acts of Assembly of the 
State of Arkansas aforesaid, with all its rights, powers, privileges, 
immunities, and franehises, and also all and singular its railroad 
and right of way and easements from the west bank of the Missis- 
sippi, in or near Hopefield, in Crittenden county, Arkansas, to Little 
Rock, in Pulaski county, Arkansas, the connections of the said rail- 
road with the Little Rock and Fort Smith railway and the St. Lous, 
[ron Mountain and Southern railway, its tracks, rails, ties, inclines, 
trestles, depots, rights of way, leases, easements, and privileges in the 
city of Memphis, in the State of Tennessee, all rails, trestles, ties, 
tracks, side tr ICks, switehes, bridges, depots, stations, buildings, water 
tanks, machine Shops, car houses. engine houses, warehouses, work- 
shops, superstructures, engines, cars, wagons, machinery, tools, boats, 
wharf-boats, inclines, oil, fuel, supplies, and equipments that the 
said defendant owned or might hereafter acquire in the States of 

Arkansas or Tennessee or elsewhere, and also ail and singu- 
2 lar all lands, real estate, property of every kind, real, personal, 

or mixed, al! books of account, records, muniments, and evi- 
dences of title, and choses in action which said defendant then owned 
or might hereafter acquire, wherever situate, and also all the in- 
comes, rents, issues, tolls, profits, receipts, rights, benefits, andl advan- 
tages had, received, or derived by the said defendant from any of 
the hereby conveyed premises; to have and to hold unto the said 
Dow, Matthews, and Pierson and to the survivor or survivors of them, 
as joint tenants, and to their assigns forever 

Said convevahce Was made by said defendant 
securing the payment of certain bonds made 
date with said mortgage, for the aggregate sum o 
five vears from that time, and bearing interest at the rate of ten per 
cent. per annum: all of which will be more fully seen by reference 
to a copy of said mortgage herein filed, marked “ Exhibit A,” and 
made part hereof. | 
No part of said money mentioned in said bonds has been paid. 
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tthews, and Charles Moran, and show 


LV oO: May, Sia. the defen lant exX- 
leed of trust to Wilham S. Pierson 


itine the issue oft bonds by it of that 


—— 


to the sum of twenty-six hundred 


of raising money for the construe- 


, ~ " ~ ] \ . "sre? - . } ' _ , 
Lion ana equipment Of salad railroad, and Conveving to sald Pierson, 


¥ ? | 

Dow, and Matthews. as trustees h 
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St1Cce “SOPs. aT itis SUPVIVO] {)] ={] 
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Mississippi river. in or near Hop 
and State of Arkansas, to Little 
State Arkansas, with the eonnes 
Cairo and Fulton railroad and tl] 
road, and any railroad depots or 


pliis, State of Tenne “See, bye lone 


Cre in named, ana their SUCCeSSOr Or 
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rvivors, and assigus forever, all and 
of wav from the west bank of the 
efield, in the county of Crittenden 
Rock, in the county of Pulaski and 


tions of the said railroad with the 


ie Little Roek and Fort Smith rail- 
rights of way in the citv of Mem- 


ig to said railroad company, and all 
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MEMPHI= 


\ND LITTLE 
ings, water tanks, machine shops, car houses, engine houses, ware- 
houses, workshops, superstructures, engines, cars, wagons, ma- 
chinery, tools, boats, ers irf-boats, inclines, oil, fuel, supplies, and 


equipments which id defendant then ‘owned or might thereafter 
acquire or ahah entitled to in the States of Arkansas 
) and Tennessee Ol elsewhere, pertarning to the matin line ot 


} 


said road from Sfemphis to Little Rock; and also all and 
singular all lands, real estate, property of every kind, real, personal, 
and mixed, books of account, reeords, muniments, and evidences of 
title, and choses in action which were then owned or might there- 
after be acquired by said defendant; and also the charters, fran- 
chises, rights, privileges, and immunities, including the right of 
franchise to be a corporation, — the said defendant then sok 
sessed or owned or which it might thereafter own or a equire in the 


FB aces ’ . i 4 ° 1} : 
States Arkansas ans d Tennessee or elsewhere: and also all the 
rents. income. issues. tolls. profits, receipts , moneys, rights, benefits, 


and advantages had. received, or derived by thesaid defendant from 
its railroad or other property or in any other Way whatsoever ; to 
have andto hold the same unto the said Dow, Pierson, and Matthews, 
as trustees as aforesaid, and unto their SuCcCessSOr OFT SUCCeSSOPrs, SUT- 
vivor or survivors, and assigns forever, conditioned that the said 
COonvVveyv: ince shal] be vold in Cuse said bon ls should be paid acecord- 
ng to their tenor or effect; and it was further stipulated therein 
hat said trustees might appoint and employ, at the expense of the 
said trust estate, all such attorne vs, counselors, agents, clerks, cash- 


i ‘ 


i 


lers, book-keepers, engineers, and other agents as. might reasonably 
be necessary to the execution of any of said trusts, and that they 
might fix their compensation; providing, further, that said de- 
fendant should from time to time, as Incurred, pay all charges, 
costs, expenses, and compensation of said trustees and their suce- 
ecessors and survivors in and about or for the execution of said trust, 
and that it should in all things keep said trustees or their suc- 
cessors fully indemnified and saved harmless of, from, and against 
all costs, dat lnages charge sande x penses which said trustees or “their 
successors might sustain or be put to in consequence of accepting 
said trust or of anything that might be done or omitted to be done 

under it, saving only sueh damages as might arise from any 
t) culpable act or neglect of said trustees; all of which will be 

seen by reference to a copy of said mortgage herewith filed, 
marked Exhibit C, and made part hereof. 

Said mortgage was duly filed and recorded in the recorders’ offices 
of the various counties in meee said ee is situated. 

Moreover, by said mortgage of May 2, 1877, it was further stipu- 
lated as follows: 

‘That SO long as sald party of the first part (meaning sald defend- 
ant) shall not make payment in the payment of either principal or 
interest on any of the aforesaid bonds and coupons as the same may 
respectively become Gue and payable and shall faithfully perform 
the conditions and stipulations of this indenture said party of the 
first part shail be entitled to retain the possession of the railroad 
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and other property hereby conveyed and receive and enjoy the in- 
come thereof.” 

Said Pierson having afterwards died, F. H. Cossitt, Henry Tal- 
mage, Peter Geddes, Ait vour orator, Dow, and John L 


5 } 
: ; 


if this court against the 


1} _ 
severally owners of bonds 

- se oe id P 
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successor } 


light be appointed 
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we, and 
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UNITED STATES OF AMERICA. 
Dy ] ote >) District 


} 
A PACLILSUS 


be it remembered that at: eourt of the United States of 
Ameriea 1) and ior the eastern distriet of Arkansas beou | and 
holden on Monday, the 22nd day of October, anno Domini one thou- 
sand eight hundred and eightyv-three, at the 


i: 


United States court- 
room, in the city of Little Rock. Pp rkansas. the Honorable Henry C 
Caldwell, district judge, presiding ana holding said eourt. the x on 
ie proceedings were had. to Wit. On February I?th. 1SS4 
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MEMPHIS AND LITTLE ROCK RAILROAD CO. Vs. RUSSELL SAGE. 


RUSSELL SAGE 
MeEMPHIS AND RitrteE Rock RaILroap Company, as Reorganized. 


)n this day eame the complainant, by S.R Cockrill, Esq., his 
solicitor, and the defendant, by B. C. Brown, Esq., its solicitor, and 
I’. Kk. Sibley, the receiver in this cause, in his own proper person, 
and said receiver files in court here his report and accounts of his 
administration of the property in his bands, from which it appears 
that there are a few unsettled accounts for traftic balances due to 
anid from him, being claims which he has been unable to adjust, 
and thereupon, the defendant in open court assuming to pay all such 
balances due from said receiver, it is by consent of parties ordered 
that said receiver transfer all such balances to defendant and de- 
fendant receive and retain the same for its own use; and thereupon 
complainant files his motion and petition praying that the receiver, 
out of the funds in lis hands, pay his, complainant’s, Judgment in 
the bill mentioned, and defendant files its motion to strike from the 
files sundry claims and motions filed by parties claiming to be cred- 
itors of defendant, and also its motion that after the payment of the 
amount due complainant all sums of money left in hands of the re- 
ceiver be paid to defendant and Ira 8. Colby, W. G. W heeler, ’. K. 

Cossitt, EK. W. Barnes, W. Lb. Miller. Henry Talmadge, W. Cy. 
Wheeler. \I (". Dodge, W. . Miller, John L.. Farwell, Geo. 

kK. Dodge, Wm. C. Clark, R. K. Dow, Wm. A. Goodwin, M. 
L. Dow, E. C. Stokes, M. C. Dodge, Win. M. Chamberlain, EF. H. 
Bailey, E. W. Barnes, FE. C. Stokes, H. M. Juillard, H. M. Juiilard, 
Wim. Breck, Wm.Breck, and file arnendments to their claims of in- 
tervention herein. 


And on February 14th, 1884,— 


LUSELL SAGE 
i. 


Toe Mempnis AND LitrLteE Rock Rattroap Company, as Re- 
organized. 


On this day comes the complainant, by S. R. Cockrill, its counsel, 
and also come H. Sanford, E. W. Barnes, John L. Farwell, M. L. 
Dow, I. Il. Cossitt, Wm. Clark, R. kK. Dow, Thos. Stokes, Wim. P. 
Miller, Geo. E. Dodge, G. T. Bonner & Co., Charles Moran, Henry 
Tamadge, W. B. Miller, W. G. Wheeler, M. C. Dodge, William 
Breck, H. M. Juillard, E. C. Stokes, John L. Farwell, A. D. Juillard. 
Amos R. Eno, Geo. Dow, H. E. Bailey, W. M. Chamberlain, Wm. A. 
Goodwin, Ira 8. Colbv, and E. W. Barnes, by U. M. and G. b. Rose, 
their counsel. 

And the motion of defendant to strike out the claims made by’ 
the said H. Sanford and others coming on to be heard, was argued 


. RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK RAILROAD CO. AND 


by counsel, pending which argument the said Sanford and others 
amended their claim by adding the words following—that Is to say : 
“Claimant says that the bill filed in this suit and all the subse- 
quent proceedings thereon have been simulated, collusive and fraud- 
ulent, and intended to cheat, hinder, and delay this claimant and 
others in like cases in the collection of their just debts, one of which 
is evidenced by said judgment in favor of this claimant, 


10 wherefore he prays that his said claim may be paid out of 


said fund in preference to all unsecured debts against said 
defendant,” which amendment being made, the court overruled the 
sald motion of defendant LO strike out said claims. 


And the court, not being sufficiently advised as to the matters of 


fraud and collusion alleged in and by such amendment to said claim, 
hereby refers said question to Charles P. Redmond, Esq., the master 
of this court, who is directed to allow complainant and defendant in 
this cause to make answer to the said claims and demands, to hear 
and take all testimony offered by said petitioning creditors and by 
complainant and defendant as to such allegations of fraud and col- 
lusion, and to report such testimony, together with his finding as to 
whether such alleged fraud and collusion between complainant and 
defendant existed or not; and it is further ordered that the time for 
taking such testimony be, and it is hereby, limited to sixty days 
from this date. 

And the motions made by the complainant that the receiver be 
ordered to pay his judgment, and the motion by the defendant that 
the receiver be ordered to pay the residue of the money in his hands 
to it, and the claims of the said Sanford and other subsequent judg- 


ment ereditors of defendant that the receiver be ordered to pay off 


their judgments are reserved until the coming in of said report. 
And it is further ordered that the receiver, E. Kk. Sibley, pay all 
moneys in his hands into the Merchants’ National Bank, a United 


States depository in Little Rock, or with the Assistant Treasurer of 


the United States at St. Louis or New York, whichever may be most 
convenient, to the credit and subject to the order of this court, and 
also that the said receiver is ordered to Pass his accounts before the 
said master, who is to report whether any allowance should be made 


to the receiver for his services out of the funds in his hands, and, if 


any, What amount should be allowed him. 
1] And it is further ordered that said master examine all the 

records, papers, and briefs of this cause, and of ali the other 
cases pending in this court, within six months before the institution 
of this suit down to the present time in which the parties to this 
sult or either of them may be or have been parties, and he shall re- 
port the amounts and matters involved therein, and upon what such 
sults are based, the time of the bringing of said suits, and the de- 
tences interposed, and the final judgments and decrees in the same 


as fur as the same may have been rendered, and whether appeals or 


writs of error have been taken, and also that he inquire and report 
as to what, if any, mortgages have been executed by defendant. 
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12 UNITED STATES OF AMERICA, 
Eastern District of Arkansas : 


be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas begun and 
holden on Monday, the 14th day of April, anno Domini one thou- 
sand eight hundred and eighty-four, at the United States court-room, 
in the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge presiding and holding said court, the following 
proceedings were had, to wit, on April 14th, 1884: 


KUSSELL SAGE 
. 


MirmMpHis AND Lirrte Rock RatLtroaAp Company, as Reorganized 


Comes the complainant, by S. R. Coekrill, Esq., his solicitor, and 
files herein a statement of complainant’s claim. 


And on April 15th, 1884, as follows: 


RUSSELL SAGE 
. 
Memrutis anp Lirrte Rock RAILROAD Company, as Reorganized. 


(‘ome R. kK. Dow. Watson Matthews. and Charles Moran, by U 
M. & G. Bb. Rose, Esqs., their solicitors, and by leave of court file 


>. 


herein their claim of intervention. 


13 And on April 21st, 1884, as follows: 


) 


RUSSELL SAGE 
U. 
THe Mempais anp Lirrne Rock RAILROAD CoMPANyY, as Reor- 
ganized. 

Come the complainant, by his attorney, S. R. Cockrill, his attor- 
ney, and the defendant, by B. C. Brown, its attorney, and the inter- 
veners, by U. M. & G. B. Rose; and now the master herein having 
made report to the court that there is due to E. K. Sibley, receiver 
in this cause, four thousand one hundred and sixteen dollars and 
sixty-nine cents for his services herein, and there is due to B. C. 
Brown, Esq., as counsel for receiver, the sum of one thousand dol- 
lars, and that no objection was taken in the master’s office to these 
allowances, and all parties consenting thereto, it is therefore or- 
dered that the clerk draw his warrants upon the funds in the reg- 
istry of this court in this cause, one to the order of KE. Kk. Sibley, 
receiver, for four thousand one hundred and sixteen dollars and 
sixty-nine cents ($4,116.69) and one to the order of B. C. Brown for 
one thousand dollars ($1,000), and deliver the same to said Brown 
and Sibley, taking their receipts in duplicate therefor, one of which 
duplicate receipts the clerk will deliver to the master herein to be 
incorporated in his report in this cause. 
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And on May 22nd, 1854, as follows: 


RUSSELL SAGE 
/ 


MempuHis AND Litri.e Rock Rattroap Company, as Reorganized. 


Comes Charles P. Redmond, kesq., master, and files herein lis 
report. 


] i Exceptions 10 Mast r’s Report t OV Tra Colby 


In the United States Cireuit Court for the Eastern District of 
Arkansas. In [Equity 


RUSSELL SAGE 
}. 
Toe Memenis and Lirrte Rock RAILROAD COMPANY, as Reorgan- 
17eEd 


Comes said Ira Colby and — » to the report of the master 
herein because he Says that the tnaster should have found that he 
was entitled to the payment of his claim before the payment of any 
other demand against the fund herein 

U MI. AY (y 3. ROSE. Solicitors 


(Endorsed :) Filed May 24th, 1884. Ralph L. Goodrich, clerk 
lo And on May 24th, iSS4, as follows 


RUSSELL SAGE 


\iewpuis AND Lirrte Rock Rattrop Company. Xe 


Come R. kK. Dow, Watson Matthews, and Charles Moran, W. A. 
(; Od In, ‘harl ~. Moran, G. : i Bonner, ‘Thomas Stokes. Simon bore. 
Amos R. Eno, Wm. Breck, Geo. N. Farwell, H. N. Sheldon, S. Levy, 
Henry Sanford, [ra Colby. Llenry N. Sheldon, h. ly. Dow, Win 
Clarke, Wm. Breck, F. M. Barnes, H. M. Juillard, E. C. Stokes, Mav 
C. Dodge, A. D. Jaillard, Farwell, F. H. Cossitt, Wm. M. Chamber- 
lain, and Martha L. Dow, by U. M. & G. B. Rose, Esqs., their solic- 
itors, and file herein their exceptions to report of master 


} Se . 
Ana (T)} June ~oSth. isSS4. us fOLLOWS 


RUSSEI r SAGE 
. 


MeMPHiIs AND Littie Rock Raitroap Company, as Reorganized. 


Come the complainant . bv S. R. Coekrill, his solicitor: the defend- 
7 by B.C. Brown, its solicitor, and the interveners, bv < M. & 

B. Re SE the ir solicitors. ane 1. by agree ment of eounsel. j . 1S or- 
ik red that the exceptions to the master’s report —_ be aie | 
to the court, with leave to parties to file briefs by August Ist, 1884. 


MEMPHIS AND LITTLE ROCK RAILROAD CO. VS. RUSSELL SAGE. I] 


16 ["xr1rep STATES OF AMERICA, 
Eastern District of Arkansas. 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas begun and 
holden on Monday, the 14th day of April, anno Domini one thou- 
sand eight. hundred and eighty-four, at the United States court- 
room, In the city of Little Rock, Arkansas, the Honorable Henry 
C. Caldwell, district judge, presiding and helding said - court, the fol- 
lowing proceedings were had, to wit, on the 8th day of August, 
1884; 

RUSSELL SAGE ) 
t > 51? 


MiempHis anp Lirrne Rock RarLroap,as Reorganized. } 


Now on this day came said parties, by their respective solicitors, 
and also came the said Amos R. Eno, Henry Talmadge, Ira Colby, 
W. B. Wheeler, H. Sanford, A. W. Barnes, Thomas Stokes, R. Kk. 
Dow, William Clark, G. T. Bonner, Charles Moran, kk. C. Stokes, 
William M. Chamberlain, H. M. Juilliard, H. E. Bailey, M.C. Dodge, 
M. L. Dodge, William Goodwyn, W. G. Wheeler, George I. Dodge, 
George Dow, John L. Farwell, W. P. Miller, F. HH. Cossitt, William 
Breck, and A. D. Juilliard, by their solicitors, and the claims and 
Interventions of * * * said last-named parties being now sub- 
mitted to the court, the court is of the opinion that, in the face of 
their interventions, they are not equitably entitled to any part of 
the fund in court ; and wherefore it is now ordered and decreed that 
the exceptions of said intervenors to the report of the master herein 
be, and the same Is, overruled : that sald interventions be dismissed 
for want of equity ; that said intervenors pay all the costs of their 
several interventions herein; and thereupon said Amos R. Eno, 
Henry Talmadge, Ira S. Colby, W. 3. Miller, H. Sanford, Charles 
Moran, E. C. Stokes, William M.Chamberlain, H. M. Juilliard, H. EF 
Bailey, M.C. Dodge, ML. Dodge, William (roodwyn, W.C. Wheeler, 
(reorge kK. Dodge. (reorge Dow. John LT. Farwell, and W. : Miller 
pray an appeal from this deeree to the Supreme Court of the United 
States, which Is granted 


17 THe UNITED STATES OF AMERICA, 88 


The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of Ar- 
kansas, Greeting : 


[Seal of the Supreme Court of the United States. ] 


Whereas in a certain suit In said circuit court between Russell 
Sage, complainant, and the Memphis and Little Rock Railroad 
Company (as reorganized), defendant, which suit was removed to 
the Supreme Court of the United States by virtue of appeals agree- 
ably to the act of Congress in such case made and provided, a dim- 
inution of the record and proceedings in said cause has been sug- 
gested, to wit: 


[2 RUSSELL SAGE VS. MEMPHIS & LITTLE ROCK KAILROAD CO. 
There has been omitted from the transcript in this ease certain 

records which are now in the court below, and which are necessary 

proper understanding of this case, to wit: 


First. Two claims and interventions and exhibits filed by the 
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IN THE 


Supreme Uourt of the United States. 


RUSSELL SAGE, 
Ap] ellant. 
No. 126. 


AGAINST 


> 


MEMPHIS AND LirrLE Rock Kalt.- 


ROAD COMPANY, as Reorganized. 


MEMPHIS AND LitrLE Rock RalI.- 
ROAD COMPANY, as Reorganized, 


Appellants, 
AGAINST 


RUSSELL SAGE. 


Brief in Behalf of Appellants against 
Intervening Trustees and Judgment 
Creditors. 


Note. After argument of these causes the Court, on 
the application of counsel for intervenors, gave him 
leave to file a supplemental brief, but reserved in be- 
half of counsel for appellants the right to file a supple- 
mental brief in reply. This brief is filed in the exercise 
of that right. 


~ 


I. 


The citation which Judge Rose makes 
from the Constitution of Arkansas con- 
clusively discloses that but for the re- 
ceivership in this cause it would have been 
fully within the power of Dow and of those 
who, under his advice, reduced their cou- 
pon debts to judgment, to seize and sell the 
rolling stock and other property. 


Nothing could he more clear or well authenticated 
than is this purpose, as it is disclosed yy the record and 
as it was understood by the Court. 


Record, pp. 22-23 ; 49, 53; 177 178. 


That this purpose Was entertained and carried as far 
as practicable in the face of continuing offers of com- 
promise is Shown by Mr. Saves explanation of his OWT 
forbearance 


feeord., |). 110. x-@) 12 and answer. 


As was remarked in argument, this case presents 
from first to last a distinet and express repudiation on 
the part of these trustees of the very right which they 


are now seeking as intervenors to assert. 


II. 


To a correct appreciation of their course 
in this regard, it needs to be distinctly kept 
in view : 


1. That the coupon holders who preferred wasting 
the property by seizure under execution to enforcing 
their mortgage rights, found motive for their choice in 
the belief that the Missouri Pacific Railway Company 
would carry the Memphis and Little Rock at a large 
annual loss, rather than lose, as they supposed that 
otherwise it must do, its connection at Memphis with 


the Mississipp! and with Kastern railroads. 


2. To a correct appreciation of Mr. Dow’s motive in 
persistently urging these bondholders to this course, it 
is only necessary to refer to the very large compensa- 
tion awarded to him as trustee in the various branches 
of the case, although further explanation les not far 
outside the record. ‘The records of other cases in this 
Court show that he and his co-trustees have received 
the following aside from what was paid him for manag- 


ing the railroad for more than two vears as trustee. 


fn case of Memphis & Little Rock Rail- 

road Co. as reorganized vs. Dow ef af., 

No. 40 on Docket of October Term, 1886, 

at p. 314 of the Record in that case, 

Dow received........e.6. ees ll 
Matthews received....... yr ae a ee 1,000 OO 
In case similarly entitled, cross-appeals 

numbered 115 and -164 on present 

Docket, at |). 17 of the Reeord: In that 

case Dow & Matthews received...... 12,500 00 
In the New York suit similarly entitled, 

No. 452 on the present Docket, the 

Master's report, which was confirmed by 


the Cirenit Court and is contained in the 


Record, allowed Dow, Matthews and 
Moran the sum of..................--.. $40,000 OO 
In case similarly entitled, cross-appeals 
numbered 125 and 165 on the present 
Docket, it appears (}). 17 of the Reeord ) a 
that a reference was ordered to Chas. 
P. Redmond, Esq., as Master, ‘ to ascer- 
tain the proper amounts to be allowed 
to said plaintiffs (Dow ef «/.) and their 
solicitors,’ and though his report is not 
contained in the Record, sent up, from 
the amplitude of the allowances made 
in the above eases, we are ied to con- 
clude that the trustees were provided 
for with like generosity. 
These amounts are exclusive of attorney's in, 


and counsel fees allowed in such eases 


| 
out of the fund in Court. and which 
amounted to about $15,000, in Nos. 115 
and 164, and 820,000 in No. 452. 
_ 


III. 


To affirm the decree of the Court below is 
to violate an established and necessary rule 
of equity by which the marshaling of liens 
has always been controlled. 


The law on this point is laid down very concisely 


and foreibly by Story in his work on. Equity Jurispru- 
dence, £ 633, as follows: 

‘The general principle is, that, if one party has a 
len on, or interest in two funds, for a debt, and another 
party has a lien on or interest in one only of the funds, 

— for another debt, the latter has a right in equity to com- 
pel the former to resort to the other fund, in the first 
instance, for satisfaction, if that course is necessary for 
the satisfaction of the claims of both parties, wherever 
it will not trench upon the rights or operate to the 
prejudice of the party entitled to the double fund.” 


Citing the following cases : 
Lanoy vs. Duke of Athol, 2 Atk., 446. — 
‘Aldrich vs. Cooper, 5 Ves., OSs. 
kv parte Kendall, 17 Ves., 520. 
Trimmer vs. Bayne, 9 Ves., 209. 
Cheeseborough vs. Millard, 1 Johns. Ch., 

413. 

Averall vs. Wade. Ll. & Gooid, 252. 


~ Gwynne vs. Edward, 2 Russ., 289. 
Cradock vs. Piper, 15 Sim., 301. 
Att. Gen. vs. Tyndal, Ambler, 614. 
Selby vs. Selby, 4 Russ, 336. 
Greenwood vs. Taylor, 1 Russ. & Mylne, 185. 
Wiggin vs. Darr, 3 Sumner, 410, 414. 

“Tt is the ordinary case (says Lord ELpon) to say a 
person having two funds shall not by his election dis- 
appoint the party having only one fund, and equity to 
satisfy both will throw him who has two funds upon 
that which can be affected by him only, to the intent 

nile that the only fund to which the other has access may 


remain clear to him.” 
Aldrich es, Cooper, & Ve SEV, Dey A 39S. 


In this case the fund was earnings collected by the 
diligence of Mr. Sage, not only this, but earnings which 
if Mr. Dow had had his way would net have been made 
at all. The property being covered by two mortgages 


Sage could get nothing from the corpus until both had 


{) 


been satistiec in full from the proceeds or cbuy sale. As 
to the earnings, however, the case is dif- 
ferent. His night to those is cuselosed 


by tie positions taken in the principal _ brief. 
[f these trustees have any right whatever to these 
earnings it is aright which exists in behalf of a debt 
which is also secured by a first lien upon the corpus. 
If they have such a right, theretore, they have a 
lien upon two funds, the earnings and the corpus, 
while Sage has a lien only upon one fund, the earnings. 
By this fund they are abundantly secured, for it is the 
trustees of the preference mortgage to whom this fund 
was turned over. ‘This mortgage is for $250,000 only, 
and is 2 first hen upon the whole property of the ecom- 


pany . 


IV. 


In reply to the question asked by the 
Chief-Justice with reference to the trans- 
cript from the books of the Missuri Paci- 
fic, printed on page 122 of the Record. 


I may be permitted to say that Mr. A. H. Calef, 
the treasurer of the company, on his examination as a 
witness in the cause, produced in evidence a transcript 
from the Mo. Pae. Co.'s Ledger (see Reeord. }- 122), 
showing the account of the M. & L. R. with the Mo. 
Pac. Co., upon the debit side of which appear entries 
“To Cr.” so much—the amount earried out: and upon 
> 


the credit side * By C.” so mueh. and * By 2 


muel. 


oo 


Mr. Calef states that in this account ‘‘C.” means 
“Cash Book” and “J.” “Journal,” indicating that the 
particular entries have been transferred from either of 
those books. So far as the mere Ledger account it- 
self is concerned, he says that there is nothing to show 
whether the respective amounts charged or credited 
were vetvally money or its value. He refers, in expla- 
nation, to his testimony, at pp. 113-117 and 121, show- 
ing that money was advanced to the M. & L. R. Co., 
with which it is charged in the account; and that the 
amounts with which the M. & L. R. Co. is credited rep- 
resent the face value of the coupons turned over to the 
Mo. Pac. Co. by the Trust Company, and that so far 
as this account 1s concerned, no money was ever paid 
by the M. & L. R. Co. to the Mo. Pace. Co. 

WAGER SWAYNE, 
For Appellants. 
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IN THE 


Supreme Court of the Cited States. 


OCTOBER TERM, 1887. 


No. 126. 
RUSSELL SAGE, ApreLLant, 
against 


THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY (as Reorganized). 


WNVo. 127. 


THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY (as Reorganized), APPELLANT, 


against 


RUSSELL SAGE. 


STATEMENT. 


The Memphis and Little Rock Railway Company was the 
owner of a railroad extending from Little Rock, Arkansas, 
to the Mississippi river, opposite Memphis, Tennessee. 

[ts property was subject to two mortgages, one dated May 
1, 1877, for $250,000, with interest at ten per cent., and 
known as the preference mortgage, and one dated May 
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ain and Southern Railway Company. The stock of that 
company in turn was owned by the Missouri Pacifie Rail- 
way Company, the same which had loaned to the Memphis 
and Little Railroad Company the money to pay interest due 
January 1, 1882. (Record, p. 50.) 

Under these cireumstanees, and with this default ap- 
proaching, the Memphisand Little Rock Railroad Company, 
June BO. 1SS2. made a demand note for $115,494.03, and 
delivered the same to the Missourt Pacific Railway Com- 
pany in payment of the amount borrowed to pay the last 
installment of interest. This note,on the same day, the Mis- 
sourt Pacific Railway Company sold to Russell Sage, the 
plaintiff in error. (Reeord, p. 150.) Four days later, June 
} ment was taken on this note in the circuit 
eourt of the United States for the eastern district of Ar- 
kansas, the company consenting by its counsel. The judg- 


} 


ment was for S125,921.15, the ditference being the balance due 


A 


. 


on another note of the Memphis and Little Rock Railroad 
Company, which had been for several months in the hands 
of Mi. Sage, overdue and unpaid. (Record, p. 55.) 

A bill was at once filed by Sage in the chancery court of 
Pulaski county, Arkansas, setting up this judgment, alleging 
the existence of the mortgages and his consequent inability 
to collect by execution at law, and praying that a receiver 
be appointed, who should operate the railroad and apply 
any surplus to the payment of his judgment. The Memphis 
and Littie Reck Railroad Company was the only party made 


defendant. It offered no objection to the appointment of a 
receiver, and its own general manager was immediately ap- 


October l4th, 1SS2, one Farwell intervened. He claimed 
to own seventeen and one-half shares of stock, but beyond 
filing his petition he took no active measures. 


Record, pp. $-11. 


Dow also intervened. November 10, 1SS2, not as trustee 
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> ae . . 
Reeord, pnp. L2t—S 
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On the same day, November 10, 1SS2, the cause was re- 
moved to the United States court, the company petitioning 
and filing the requisite bond, and Dow and F[arwell doing 


the same thing. 


Record, Dp. A 


December 1. 1883. seventeen months after the receiver 


: | : ne : | 
Was appointed, Dow again, this time with thirty-six others, 


ap) d for leave to intervene. (Rteeord, p. 29) Each of 
i M } > o . 2 ? } > , ‘ » 7 . ’ . ] 
them held a judgment against the company, rendered upon 


some of the defaulted coupons due July 1, 1882. (Reeord., 
e amount of these judgments, 


j 


out SPOO.OO0OO. (Reeord, p. 46.) Eaeh 


pp. 175, 174) The aggrega 
with interest, was al 


of them el 


i ' 
aimed that Lhe recelVersilp Was a eollusive pro- 
id ae Le VER ee nee ee —_— “3 
eeeding to hinder and delay creditors, and asked that the 
Sage judgment be set aside and the petitioner’s judgment 


paid from the earnings of the receivership, which, during 
l 


the seventeen months of the receivership, amounted to 
SY1TS 998.98. 


» ‘ ; ‘ 
Reeord, Dp. ob. di 
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, , “a lle ail | ar 
Instead of granting these applications, the court, Decem- 

‘ Tel: , : . } . . 
ber >. LSSS5, hled ah OpmM1on Genounemng the proce eding cs 


collusive and directing the discharge of the receiver. 
Reeord, pp. Lyo-179. 


An order was thereupon entered that the receiver turn 


A 


over to the company its railroad and all other property in 
his hands except net earnings, the railroad company ex- 
pressly assuming, by a stipulation in the order, all the lia- 
bilities of the receiver. 


Record, p. 30. 


. Bike ae om +> 


o 
February 12, 1884, Sage filed his motion that the re- 
ceiver be ordered to pay his judgment out of the net earnings 
In luis hands. 
The railroad company on the same day moved to strike 
from the files the intervening petitions of Dow and the 


Reeord, }>}). oi, . 


February 14, 1884, Dow and these other judgment cred- 
itors amended their petiticns, amplifying their averments of 
fraud and collusion by Sage and the'company. 


Reeord, pp. She ae 


Qnthe same day the net earnings of the receivership, 
amounting to $218,993.98, were thereupon directed to be 
paid into the registry of the court. 


Reeord, p. ov. 


Qn the same day the cause was referred to a master, to 
report fully upon every feature of the case. 

May 19, 1584, the master filed his report. He found, 
among other matters of fact, that Dow acted, as above stated, 
for himself and associate trustees substantially as if he were 
sole trustee of both mortgages; that he did threaten, in 
advance of the default of July 1, 1882, that if such default 
occurred no foreclosure would be instituted, but that as 
many suits at law would be begun as the jurisdiction of the 
United States courts would permit, and that such suits were 
actually brought. He also reported, without an express find- 
ing, the uneontradicted evidence of the treasurer of the Mis- 
sourl Pacific Railway Company that the advances for which 
the note of the Memphis and Little Rock Company was given 
were really made and used in payment of coupens; but the 
proceedings by which this note was transferred to Sage he 
pronounced “a mere juggle” used to put into Sage’s hands 
means to procure the appointment of a receiver, and that 
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To this report exceptions were filed in behalf of Sage aud 


of the railroad company covering ail of the positions now 


taken in their behalf. 


These were all overruled, and June 


25, S54, a deeree was entered directing the fund in court 


; 


to be turned over to the trustees of the preference mortgage 


for distribution among their coupon-holders. 


Record, p. 160. 


From this decree Sage and the company both appealed, 


and it is those appeals which are now here for judgment. 


Meantime the trustees of that mortgage, having com- 

’ menced, June 26,1883, a suit for foreclosure, had inter- 
vened in thissuit February 23, 1884, and asked that the net 
earnings of the receivership in this suit, ended some weeks 
before, be turned over to themselves. 

Record, Dp. 140. 


Meantime, also, April 19, 1884, the trustees of the general 
mortgage, having just before, February 12th, brought suit, 
not for the foreclosure of that mortgage, but for possession as 
trustees, intervened in the cause, praying that the net earn- 
ings of the receivership in this cause be paid to themselves 
as trustees, if the same were not applied to the payment of judg- 
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{ ASSIGNMENT OF ERRORS. 


- The court below erred— 


f 1. In holding that complainant’s judgment was not based 
upon a just and valid debt against defendant. 

2. In holding that there was collusion between com plain- 
ant and defendant for the purpose of hindering and delay- 


ing the creditors of the latter. 
>. In holding that the creditors of defendant were hin- 
dered and delayed by complainant’s action. 


4. In holding that complainant’s judgment was not en- 
titled to be first paid out of the fund in court. 


». In decreeing the payment of the fund in court to the 
trustees of the preference mortgage. 


ARGUMENT. 


NO CREDITOR OF THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY HAS ANY GROUND OF COMPLAINT IN THE TRANS- 
FER TO SAGE OF THE DEBT DUE TO THE MISSOURI PACIFIC 
RAILWAY COMPANY. 


There is and can be no question of the validity of the debt 
of the Missouri Pacific Railway Company. The terms upon 
which that company saw fit to transfer this debt to Mr. Sage, 
the degree of precaution or of laxity on either side, the facts of 
payment or the contrary—all these are of importance, not at 
all as throwing light upon the mere genuineness of the trans- 
fer of this debt from one owner to another who makes it the 
basis of proceedings at law, but only as they incidentally 
throw light upon the use intended to be made of the debt 
when thus transferred. If it were conceded on all sides that 
the transfer was a purely simulated action, whereby the Mis- 
sourlt Pacific was enabled to act in the name of Sage and in 
his guise, still the fact that the Missouri Pacific had just as 
good a right as Sage could have to take any steps whatever 
for the collection of this debt strips the circumstances of the 
transfer of all consequence except as they may throw light 
upon some, purpose entertained by one or the other of these 
parties, of/which, independent of the mere fact of the trans- 
fer of the debt, the defendant in error may stand here and 
complain, 

Ilere it is at once seen that since there was nothing that 
Sage could do which the Missouri Pacific was not equally 
free to do, it is of no consequence by which of the two what- 
ever was done was done and therefore the transfer itself with 
its attendant circumstances, whatever they may have been, 
eve of no significance here. Sage has no right to the fund, 


— ee —— 


; 
‘ 
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which the Missouri Pacific would not have if it had proceeded 
in his stead, and so long as it does not complain no one else 


can derive from that fact a right to complain. 
[T. 


THE SAGE JUDGMENT WAS NOT USED TO HINDER OR DELAY 
ANY PROCEEDING WHATEVER UNDER EITHER OF THE TWO 
MORTGAGES. NOTHING WAS OR WAS MEANT TO BE HIN- 
DERED OR DELAYED BY THE PROCEEDING COMPLAINED OF. 
EXCEPT SEIZURE OF THE PROPERTY UNDER EXECUTION AT 
LAW INSTEAD OF BY ENFORCEMENT OF TITE MORTGAGE LIENS 
UPON IT. 


A brief study of the record will conclusively show that 
the utmost that can be said of the use made of the Sage 
judgment is that it was used to hinder and prevent coupon- 
holders from collecting the money due them In one way 
rather than another. There is no pretense that anything 
was ever done that was either designed or effective to 
hinder the enforcement of the mortgage or of any right se- 
cured by it. The Sage bill, setting up the judgthent and 
praying for a receiver, describes both mortgages, expressly 
states that by their terms the trustees are authorized and 
empowered to take possession, and concludes with the state- 
ment that “ Plaintiff alleges that he seeks said relief only 
subject to the rights and equities of the holders of said 
bonds or their trustees.” 

Neither the holders of the bonds or their trustees asserted 
either rights or equities as such until after the receivership 
was terminated. Instead they merged their coupons into 
judgments and came into court in that capacity, and even 


now ar 


here in that capacity claiming this same fund. 
Among them are two of the trustees themselves. The rec- 
ord nowhere discloses that there were orare any other cred- 
itors of any class whatever. 


>) 
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A review of the record shows— 
First. A threat by the managing trustee that in the event 
of default there shoutd be no foreclosure, but that the cou- 
pons would be turned into judgments at law and the com- 


pany’s property seized under execution. 


Second. The COMpany elves its note for a valid debt due 


ba | 


to the owner of virtually all of its share of capital. ‘The note 


is immediately transferred to a person, who reduces it to 
. ; : . ° oa 7 
judgement, the company consenting, and immediately pro- 
cures the appointment of ra receiver, the COMpPany consenting 
to that also. The bill recites the mortgages and prays relief, 
ouly subject to all rights ang@ equities of the bondholders. 


Third. One of the suits which were threatened is brought 
immediately after the default, and execution is levied upon 
the property of the company at Memphis, Tennessee, the 
only station where the company’s property is outside the 
jurisdiction of the court. Thirty-seven other suits on cou- 
pons are reduced to Judgment, but, the property being covered 


by the receivership, the threatened levies are not made. 


Fourth. The court discontinues the receivership on the 
express ground that thus to forestall these executions at law 
was to unlawfully hinder and delay the creditors of the 


corporation. 
bil. 


TO PROCURE A RECEIVER WITH THIS INTENTION AND EFFECT 
IS NOT WITHIN THE DEFINITION OF HINDERING AND 
DELAYING CREDITORS. 


Considered from the stand-point of this inquiry, the case 
presents simply one creditor of a corporation asking a court 
of equity to take its property in hand to prevent multitudi- 
nous seizures. It may or may not be true that the corpora- 
tion not only consented but helped him to get himself into 


bane 
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position as a judgment creditor to prefer this request; that 
does not make a case of helping one creditor to an unjust 


preference over others. Theon V others were those to whom 
he himself gave, so far as they preserved their then existing 
character as mortgvagees, an express preference by the praver 
of his own bill.: If collusive at all the collusion extends 
merely to turning a just debt into judgment in order that 
the judgment might be used as a basis for relief in equity of 
such a character as hindered nothing except seizures under 
executions at law. If that be not unlawful in itself it is 
hard to see how any degree of eollusion in aid of if Can be. 

An unlawful eollusion must be to do an unlawful aet. 
The act gives character to the transaction. Nor is the mere 


appointment of receiver and the consent thereto by the 
railway company, as here other than perfectly proper and 
commendatory. 

Brassey vs. N. Y. & N. E. R. R. Co., 19 Fed. R., 663. 

Union Trust Co. vs. I]. Mid. Co.. 117 U.S., 454. 

Citing and commenting upon: 

Wallace vs. Loomis, 97 U.S., 146, and 

Miltenberger vs. Logansport R’y Co., 104 U.5S., 286. 

See also Long Dock Co. vs. Mallory, 12 N. J. Eq., 451. 


In the Brassey case it was held that an insolvent railroad 
corporation may be put in the hands of a receiver whenever 
the welfare of the various Interests requires it, even though 
no default has actually heen made by the corporation in its 
obligations to the petitioner, but a default is imminent and 
manifest and the corporation is in danger of the breaking up 
and destruction of its business. 

Says SHIPMAN, J., on page 669: 

“This bill alleged the existence of the corporation and 
the first and second mortgage bonds and of the actual in- 
ability of the road to pay its interest,to become due on 
January Ist; the existence of the floating debt, and: its in- 
ability to pay that: the intention of some of the creditors to 
attach the mortgaged property ; the peril of the road arising from 
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tion of all the propertv held and used by the Illinois Mid- 
land Company and the necessity for a receiver in the interest 
of all the creditors of all four of the corporations LO prevent 
the levy of executions on such property; and it prayed for 
a judicial ascertainment and marshaling of all the debts of 


! 


| the corporations and their payment and adjustment as 
the respective rights and interests of the ereditors might 
appear, and for general relief. The plaintiffs set forth that 
they represented a majority of the stock in all the corpora- 
tions. This bill was quite sufficient to enable a court of 
equity to administer the property and marshal the debts, 
Including those due the mortgage bondholders, making 


proper parties before adjudging the merits.” 


ly. 


THE SAGE JUDGMENT SHOULD HAVE REEN PAID FROM THE 
NET EARNINGS OF THE RECEIVERSHIP. 


It is quite true that the Sage bill prays relief only subject 
to all rights and equities of the holders of bonds secured hy 
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ic tWO InNortigages. 

It is equally true, however, that the rights and equities 
to which he here defers are those arising from the mortgage 
hens as such. Ile certainly does not in his bill postpone 
his debt to any future judgment Into which coupons may be 
merged or waive, as to such judgment, any legal right. Some 
holders of defaulted COUPONS afterwards abandoned their 


} 


mortgage lien and resorted to their simple contract right. 


How completely they did this isshown by the fact that they 
are here now claiming the fund against the trustees of their 
own mortgage. The right they might otherwise have en- 
joved through their trustees was to a distribution pro rata, 
the right they assert here is an exclusive right to payment 
Irrespective of the mortgage debt—to its total exclusion, if 
need be. The two rights cannot coexist. To assert one Is 
to denounce the other. 

When these coupon-holders abandoned their len and 


chose to exercise instead their simple contract rights, they 


} ee --. } 
+ + + : ,> + . ft : 
nut their debts on an equallit in point of right, with that 
i 4 
a | 7 . 17 ‘ ~ . ; ] + +} vy} tr? ; +] , 
VW iif j 5 Biit ‘) a7 § chAitta i if scLilit | iljt mad Lidt I] 
. . . ‘ , * . " . ‘ { . . ’ , , 14 
+) 7 ’ " ,.¢ 4 ‘ ; ‘ , wae 4 ’ i 
Wierior to fils beet) Mh Polly Ol time, JMAaAsSIMUCHh as lls ae 
| ’ ’ + 
Wiis ci r¢ i redt ‘ j rg lé PFTPIC TIL 
| f + | +} 
+. + |} ~ iy ‘ } ; 
er rice cai A Weey) ij Liye L(g; Ftd) I} and Lilt {) Lie] L1(] iy- 
, 7 { ’ rt 
+ ¢ . + , 
ments, the matter stands for decision On a basis OF Strict 
} | ; mm 47 } 4] 17 
right, and no preierence is accoracd » LEC Vv the bil 
: 
; ¢ ‘ ‘ 7 1, 
Irom. this stand-pou secmis Clear that the Sage judg- 
‘ * 
| tit | | { : Ce + | } } ] 
| '» ) ’ 4 , » 
eeiseen Is ©Clilol I on © pitied POT til >) iif { irlillles “FOLitif | 
| 
' 
' . } ; +. + | + + ‘ ' 
mine the rece Crshilp It is tre bat the appointment oj 
4 ’ 
, j ] | i ? 
fhe reece er orlgvinally rested in the discretion of the court 
; ; — ] aol 1] lit } : 
that (j]]s Ys yi) OX LETITIA! j Toe figlDs Pcgualiy iq) fils {} “Charo 
i j 
+ | Pramas , ~ } Wes | <7 at + | , 
tiie bLAdIAG AC PiU taALeGd WwW aims }3&) vOVCGT. cli] actual resu ()] 
t | 4 lg oo? | r tt}, ? Prcey rid?) [| } t¢ } 1] 
bit ii \ i 4 >) dj bial ‘il i‘ Jui. i¢@ COUTTS ) yf pur- 
, | +} t fry? 1 ay i t ’ lf “rt 
tat i] Lila eeeete ’ cA tT) i. (iIscrectionar’ry \\ i] Like f mur 
f | } t | f f {7 t } 
‘ | ‘ ) . ' 
fnvo Vit) aS It ald i? paviment oF monev, 1t ailected SU D- 


stantial right and was reviewable Upoll appeat, 
l‘orgay vs. Conrad, 6th Howard, 201. 
Thompson Us. Dean, 7th Wallace, 42. 
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See also the following cases on this point: 


Parks vs. Sprinkle, 64 N. C., 657. 
Corning vs. White, 2 Paige, 567. 

U. » Bank Vs. Burke, } Blackt. Ind., 141. 
Storm vs. Waddell, 2 Sandf. Ch., 308. 
Edgell vs. Hayward, 3 Atkyns, 352. 
Lynch Us Johnson, iS New York, Oo. 
Hills vs. Sherwood, 48 Cal., 393 


Puellis v3. Robinson, 73 Mo., 201. 


] }: ~\AT Y 
See also dictum of Nelson. J.. in— 


Dav vs. Washburn, 24 How., 255. 
Wait on Fraud Cony., § 392. 

2 Hoffman’s Ch. Pr., 114. 

Burt vs. Keyes, 1 Flipp, 72. 
Douglass vs. ILuston, 6 Ohio, 156. 
\] 


ers v8. eel dile an: (‘o.. 18 Ohio. 197. 


Savs Stevens, J.. in U. S. Bank vs. Burke. 4 Blackford 
(Ind.), 141, 145: 

me Such il bill. thie instant if is filed. becomes a specific lien, 
and the creditor who first files his bill obtains a priority and 


| reference over the other creditors asa reward of his dili- 
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Edgell V8. yy ene Atk., 357 


Says Mr. Justice NeLson for this Court, in Day vs. Wash- 
burn, 24 How., 255, 255: 
Bim court of chancery does not give any specific lien to 


‘at large against his debtor further than he has 
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fund or property pendente cite, and for its ultimate disposal 
according to the rights and priorities of the parties entitled, 
the remedy is regarded as in the nature of a sequestration 
ri than as an attachment of the property, and 7 ordi- 
bari elves no advantage or priority to the Person at whose 
instance the appoimntment is made over other parties 1 
interest. (Beverly vs. Brooke, 4 Gratt., lo7 : Tellis vs. Boston, 
Wwe. R. Co., 107 Mass... 1. Nor does 1t change the title to or 
create any lien upon the property, its purpose in this. re- 
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V. 

NO VIEW OF THE CASE WILL SUPPORT THE ACTION OF THE 
COURT IN PAYING THIS FUND TO THE TRUSTEES OF THE 
PREFERENCE MORTGAGE. 

The trustees, obviously, are here only as representatives 
Ofa trust. Thev have no rights except such as arise from 
the trust. The trust is created by a written Instrument, 
and its terms are carefully defined. The one controlling 
feature of those terms is that the COMM pany shall have the 
earnings until the trustees take possession. The earnings 
they shall then take are subsequent earnings only. This Is 
the law settled and well established. In the brief in the 
ease heard with this (Nos. 125 , 165) we have, as We Con- 
ccive, established this point fatty. 

The receivership under the Sage bill was not a construe- 
tive Poss ssion by the trustees. In the preceding point this 
has been shown to be true as matter of law. As matter of 
fact also that proceeding was not only not adopted by them 
as trustees, but was distinctly repudiated and antagonized 
bv them as stockholders wal judgment creditors. 

The cardinal feature of their policy and conduct from the 
first. from which arose the contention between the parties, 
and out of which this litigation grew, was their own determi- 
nation that resort should not be had to their rights under 
the mortgage—that is to say, under the trust, for it was by 
the mortgage that the trust was created and defined 

The individual coupon-holders as well are here, claiming 
as individual judgment creditors, and so far repudiating 
any claim on the part of the trustees to aet in their behalf. 

The trustees, therefore, and their cestuis Tile trustent are 
fully in accord in not having voluntarily exercised at any 
time during the receivership their rights under the mort- 
race. 

The right to possession was therefore deliberately not ex- 
ercised by or in behalf of the trustees at any time during 
the receivership. 

At the same time it is true, as has been seen, that it is 
only by the exercise of this right that any lien upon the 
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’ United States Circuit Court for the Eastern District of Ar- 


i On the same day F. A. Marquand, the president of the 
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The master reported that the fund on hand should be paid 


to Dow and Matthews, trustees under the deed of trust of May 
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The plaintiff excepted to his report, because: 
1. Of his tindine as to fraud and collusion. 
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2. Of his finding that the creditors of defendant were 


hiodered and delaved. 


3. He failed to find that the intervenors had waived their 


t+. He failed to find that the plaintiff's judgment was 
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All CXCC] tions were overruled; and the court decreed that 
the money in its registry in this cause should be paid te Dow 
and Matthews as s irviving trustees in the mortgage of May I, 


1877, the same to be by them distributed among the benefi- 


ciaries in that mortgage. Sage took an appeal to this court. 
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Tite intervening judement creditors also prayed an appeal, 


which was granted. 
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As to the facts, no ground of contention exists. The 
master’s report is sustained on all points by undoubted proofs. 
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Ciaims represe nted by th tl 


and the simulated demand of 5S imge a court of Chancery could 


not hesitate. 


oh . , 
[The suit seemed to be based on 


oe 


a contention that when a 
corporation gets in debt beyond its present means of payment, 
it may fly to a couyt of chancery as to a house of refuge; and 
may ask its assistance to keep its creditors at bay. The 
entire disinterestedness of such a proceeding was a curious 


whole pr ¢ 


Was said in 
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eedains 


~ s« 


Drury z. 
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stamped with the grossest fraud. As 


lf the law permits the debtor in failing circumstances to 


-e of the persons he will pay, it denies him the right 


to contrive 


t 


that the unpreferred creditor shall never 


n other words, the law condemns any plan in the 


OO] property which necessarily accomplishes cA 
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Iraudulent resuit. 


‘cn remarked that the statutes against 


traudulent conveyances are merely declaratory of the common 


the intent 


pers ns of their 


demands. as 


quent, shall 
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to hinde 


be void. 
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tute in .ArKansas Is eeeeesa" broad enougn to covet 


recourse was had in this case. That 


‘very conveyance or assignment, in 


its and pronhts the reof, and every bond, 
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iawtul 


or execution, mace or contrived with 
delav or cdeftaud creditors or other 


actions, damages, forfeitures. debts or 


against creditors and purchasers prior and subse- 
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Dig., St. Ark., 1384, Sec. 32374. 


‘“ Everv attempt by a debtor to violate or evade the law, 
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SO as to de] 


ay his cre 


tors in the collection of their debts. to 


the hindrance of the due course and execution of the law, is 


unquestionably fraudulent and void as against such creditors.” 
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Thompson, J Cushing, 44/- 


which have the 
that creditors are 


court of equity wi 


to the fraud. <A\ 


principles cannot b 
The rule on t 


“A deed 


permitted to 


‘The creditor 


injurious to other creditors. 
ceeding of this kind. 
use of his debt for 


If he goes beyond this, and puts 


These principles are not di 


e sustaine: 
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fraudulent in tact 


stand as a security for any purpose of reimburse- 
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must take care in making his contract that 


it does not contain provisions of no advantage to him, but 


which benefit the debtor, and were designed to do so, and are 


The law will not sanction a pro- 


[t will not allow the creditor to make 


any other purpose than his own indemnity. 


into the contract stipulations 


effect to shield the property of his debtor, so 


delayed in the collection of their debts 
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li not lend its aid to enforce the contract. 


The principles thus declared are recognized as being ele- 
mentary. 
@d « 
lLiow could Sa hope to participate in a fund raised 
through the instrumentality of the fraudulent device contrived 
by himself and by the defendant 
If he could do that t statute ould nec ssarily be 
violated ; for, inst | of his be void t would be 
thoroughly effectual; and tl irtyv, by virtue of a de- 
cree in chancery, we l carrv off the s S The law would 
not only be annulled; but the « rts, by assisting in the suc- 
cess of the unlawful device, would renderthemselves accessory 


‘ontention that so far violates fundamental 


. 
s subject was stated by Mr. Justice Story: 
void, and is not 


is abs lutely 


ment or indemnity; but it is otherwise with a deed obtained 


under suspicious or inequitable circumstances, or which is only 


cohstructively fraudulent. | 
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Bean oY. OMI?th, 2 Mason, 252. 


When a fraudulent claim is set aside at the suit of the 
creditor, another creditor who has participated inthe fraud will 
not be allowed to share with the plaintiff in the proceeds of the 


7 
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litigation. 


In the case of Ihtlsen 7. /lorr, 15 Lowa, 49}, it was not 
denied that a large part for which the mortgage was executed 
was just, but the intent of the mortgagee was to hinder and delay 
other creditors; and the court therefore held it to be void. The 
fraudulent grantee then claimed that he had a. ‘ght to partici- 


pate in the find. Chiet Justice Wright, in delivering the 


7) 


Linder such circumstances we are not aware that it has 
ever been held that the fraudulent creditor is entitled to come 
in fart passu with other dora fide creditors for a distributive 


share out of the property which is the subject of the fraud. If 


so, while he might not receive a premium for his violation of 


an express penal statute, he would at least be recognized as 
having clean hands, and entitled to the same protection as the 
most honest creditor, and that, too, in a court which, while it 
may not punish such violation of law, certainly will not disre- 
gard what is due to the diligent, whose conscience is untainted 
with fraud.” 


In Arkansas we have also a penal statute against fraudu- 


lent conveyances, as follows: 
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“Every person who 
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f a party grantee could 


i 


practice | 


r - , . . ] a mee $ ass ee 
a deed of assignment was set aside tor constrictlii 
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e a party t conveyance or 
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assignment of any real estate, or interest in any real estate, 
goods or chose in action, or any rents or profits issuing there- 
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Irom, or to any Charge upon such estate, with intent to defraud 
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any prior oO upbsequen rcn er, or to hinder, delay, or de- 
fraud creditors or other person hall be deemed guilty of a 
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In //arris v7. Sumner, 737, the court approved this 

principle, saying that “it would be no discouragement to such 


avail himselt of all his claims 


after the legal fraud should have been detected, as he might 
have done if he did not join or aid in such an unlawful attempt, 
or had taken a conveyance for the security of his own debt, , 
‘ 
or for other lawful purposes. 
[t is true that in Wurry v. Riggs, 2 Johns. Chy., 5605, where 


¢ fraud, the 


srantee was allowed to come in for his distributive share ot 
the fund. 
imc casc was reversed D the court Of errors On the 
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hold that the grantee is‘not to be punished for mere inad- 
vertence: but where a well-defined intent to defraud others is 
manifest, the courts cannot confer any benefit on a party to 
the fraud without making themselves a party to the fraudulent 


device. If they should do so, they would with one breath 


condemn the transaction and enforce its execution. 


In a case of a deed that is constructively fraudulent the 
conveyance is simply void; and the creditor stands with regard 
to his debt just as if the deed had not been executed; but, in 


this case, fraud entered into the inception of the transaction 


and gave color to it from beginning to end. 


The creation of the supposed debt on which the judgment 


_ 
was based was a part of one indivisible scheme to defraud and 
injure others. Sucha claim cannot be allowed to enter into 
competition with the claims of creditors that are without sus- 
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“The bare statement of the claim, even presenting it in 


eer. ManeUua 
i< sen hac 


cuage of the bill itself, seems to us sufficient to condemn 
it. Who are the complainants? Are they not the very bond- 
holders, self-incorporated into a body politic, who, through 
their trustee and agent, effected the sale which was declared 
fraudulent and void, as against creditors, and made the pur- 
chase which has been set aside for that cause? Was it ever 
known that a fraudulent purchaser of property, when deprived 


of its possession, could recover for his repairs or improve- 


th Ae 


jy 
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meats, or for incumbrances lifted by him whilst in possession ? 
If such a case can be found in the books, we have not been 
referred tc it. Whatever a man doe; to. benefit an estate, 
under such circumstances, he does i: his own wrong. He 
cannot get relief by coming into a court of equity. By the 
le possessor, even in bad tath, may have the value 
of his improvements, if the real owner choose to take them. 
The latter has an option to take them or to require thefr 
removal. But this rule has never obtained in the common 
law, nor in the svstem of English equitv. One of the maxims 
of the latter system is, ‘ He that hath comm :tted iniquity shall 
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not have equity And various iilustrations of it are furnished 
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by the books. it is stated that Kussell Sage, one 
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paid into court, was also a iarge holder of bonds under the 
Barnes mortgages, and advised and encouraged the sale to 
Barnes, and participated in the organization of the complain- 
ant’s company. <All these tacts may be true, and on the de- 
murrer to the bill must be taken as true; but they do not 
show, nor ts it alleged, that Sage wa~ personally a participant 
1) the fraud which Was committed Be the : ile under the Barnes 


, . — ee aes oe , 1] } ~ rai } 
mortgage. And if it were so alleged, can one fraud-doer 


obtain relief in equity against his farlicceps criminis 


In the present suit Sage is not only trying to get relief 
against his particeps criminis, but also ax inst innocent parties, 
for whose detriment his fraudulent devices were planned and 
practiced. Asa ‘doer of iniquity ” le is conspicuously pre- 
eminent. 

His h NOT, Judge Gresham, in hecr. ll abhash Ry. Co., 


26 Aim. ana Lug. RR. Cases, 453 


“Tt is unusual and novel, to say the least, to entertain a 
bill filed by such a corporation against its creditors, and at 
once, and without notice, place the property inthe hands of one 
or more of its dire tors, vhose management has been unSUC- 
cessful. Receivers should be impartial between the parties ; 
and stockholders and directors of insolvent corporations 
should not be appointed, unless the case is exceptional and 


urgént; and then only on the consent of parties whose inter- 


ests are to be intrusted to their charge. 


If the courts approve ol that sort of thing there is sood 
reason for thinking that the novelty of the proceeding will 
soon wear off. For although Mr. Sage was a very active 
party in that case as well as in this, yet the nature of his 


device forbids us to think that it is proprietary, and leads us 
to suppose that if it is ultimately successtul it may come into 
general use. 

But if Judge Gresham had known of the present suit, 
brought in the name of Sage, but really in the interest of the 
railroad company, which he and his confederates owned, he 
might have been surprised at his moderation as displayed in 
the cause before him; for in this case he had the general 
manager of the directors appointed receiver of property worth 


some millions of dollars, on the execution of a paltry bond 


of $50,000, and then proceeded to destroy the directory ! 

As was said by Treat, D. J., in Llazr v. St. Louzs Ry. Co., 
22 Fed. Rep, 37, ‘Courts cut through all such contrivances 
when designed to defeat honest claims, or when they practi- 


cally look to that end.’ 


In Ruck wlan zw. ¢ OnOz cv, >/ N. J. £:@., 553, it Was held that 


‘“whenever it appears that the 
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name ot anot:ier to hinder and 
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object of a suitor filing a credi- 


» has placed his property in the 
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defea- crea:tors, to regain con- 


Of egqui.v wil retuse its assist- 


han anv that has ever 
arent that the defendant 


ind that behind the scenes the 


to him Aas. as the master fre- 


the detendant and the Missouri 
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being to cheat, hinder and d 


the sole object and purpose 


lav the creditors of the latter. 


Che bondhold: rs being very numerous, the trustees prop- 
rly represented them t ( rt b 
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‘“ The trustee of a railroad 


age represents the bond- 


cy 
P| > 


holders in all legal proceedings carried on by him affecting 


his trust to which they are n 


binds him, if he acts in good f 


Shaw v. Ratlroad Ca. 


Finally, we are unable to 
appeal is prosecuted. 
sought 


said bonds, or of their trustee: 


and whatever 
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uth, binds them.” 


n what theory Sage’s 


bill he onlv prayed the relief 
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He cannot therefore complain of a decree establishing . 
< a 
the superior claim of the trustees. 
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Pacific R. R. Co. v. Ketchum, rot id., 289. 
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We submit that if there had been no clause in the mor't- f 
gage as to money and income, the trustees might have y 
claimed the fund simply by this proceeding as an equitable ' 
garnishment. They had a duty to perform for the protection 


of the numerous bondholders scattered throughout the world. 


adm.tted its insolvency. There was a fund in 


4 | i 


The company 


s 


court unappropriated, which could only be reached by an 
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intervention. The right of the trustees to intervene was 


clear. 


Day v. Washburn, 24 How., 352. 
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lwertican bridge C Hletdclbach, ubt sup f 
Williams v. Gibbs, 17 td., 256 
kx parte Boyd, 105 U. S., 652 , 
ie Howard, Y Wall., [7 4. 
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Gali slo Railroad c’. Cowdasry, IT] 1a. 178. 

The New York statute referred to in ex parte Boyd has o 


been enacted in Arkansas. 
Mansf. Dig. (1884), sec. 3084. 


Prior to the beginning of the equitable proceeding that 


act requires the issue of a writ of execution, anda return of 
“no property found.” That part of the act was repealed by 
an act approved March 31, 1887, which enacts ‘that in suits 
to set aside fraudulent conveyances and to obtain equitable 
garnishments, it shall not be necessary for the plaintiff to ob- 
tain judgment at law in order to prove insolvency ; but in such 
cases insolvency may be proved by any competent testimony, 
so that only one suit shall be necessary in order to obtain the 
proper relief.” 
Acts of Ark.. 1887, p. IQ}. 
This act is substantially similar to one enacted in West 


Virginia, and lately acted on by this court in /Vest Fairmont 


Gas Coal Co. v. Dewey, 8 Supreme Court Rep., 150. 


The property of the railroad company could not be sold 
under execution by judgment creditors whose judgments were 


based on coupons secured by the mortgages. 
Tyce v. Annin, 2 Johns. Chy., 136. 
2 Jones Mortg., S@C. I[22Q. 


Nor can the property of a railway company be sold under 
execution. 
Guev. Tide Water Canal Co. Po Hlow., 257. 
Ratlroad Co. v. James, 6 Wall., 750. 
Jackson v. Ludeling, 21 td., 623. 
Where an execution can accomplish nothing its issue is 


not a prerequisite to the filing of a creditor's bill. 


Wright v. Campbell, 27 Ark., 641. 
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Besides, the admission of Sage that the property mort- 
gaged would not suffice to pay the mortgage debt showed that 
the issue of an execution would have been unavailing. Lea 


neminem cogit ad vana seu tnutilta. 


Moreover, as was said by Chiet Justice Marshall, “ it is 
also true that if a claim is to be satisfied out of a fund which 
is accessible only by the aid of a court of chancery, applica- 
tion may be made inthe first instance to that court, which 
will not require that the claim be first established in a court 
of law.” 


Russell v. Clark, 7 Cranch., 89. 


For other suggestions that may have an important bear- 
ing on the claim of Sage, we beg leave to refer to brief filed 
for Dow and Moran, trustees in cuse No. 127, submitted here- 
with. 

Respectfully, 


U. M. ROSE. 
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a In the United States Circuit Court 


For THE EASTERN Disrrictr OF ARKANSAS. 


DOW ET AL, 


i 60 3 v. 
THE MEMPHIS AND LITTLE ROCK RAILROAD COM- 
PANY. 


CALDWELL, D.]. I dissent from the judgment of the court 
: on the motion to strike out that portion of the order in this 


case which requires the company to turn over its moneys on 


~__ 
; hand derived from the operation of its road. 
j 
_ The money was turned over to the receiver with the other 
Pi property included in the mortgage, and is now in the hands of 
the receiver. 
The order requiring the company to turn over the mort- 
<a ae gaged pioperty follows the language of the mortgage—it is 
neither broadernor narrower. In effect therefore the motion is 
~w- one to strike an important ciause out of the mortgage, viz.: 
| allthat relates to the income and earnings of the road, and 
? 
the money of the company on hand. 


I think the order was properly framed, in the language of 
the mortgage, and that the receiver is entitled to all the prop- 


erty and money covered by the mortgage which was in the 
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Besides, the admission of Sage that the property mort- 
gaged would not suffice to pay the mortgage debt showed that 
the issue of an execution would have been unavailing. Lea 


neminem cogit ad vana seu tnutiltia. 


Moreover, as was said by Chiet Justice Marshall, “ it is 
also true that if a claim is to be satisfied out of a fund which 
is accessible only by the aid of a court of chancery, applica- 
tion may be made inthe first instance to that court, which 
will not require that the claim be first established in a court 
of law.” 


Russell v. Clark, 7 Cranch., 89. 


For other suggestions that may have an important bear- 
ing on the claim of Sage, we beg leave to refer to brief filed 
for Dow and Moran, trustees in cuse No. 127, submitted here- 
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with. 


Respectfully, 


U. M. ROSE. 
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In the United States Circuit Court 


FoR THE EASTERN DISTR r OF ARKANSAS. 


DOW ET AL 
THE MEMPHIS AND LITTLE ROCK RAILROAD COM- 
PANY. 


CALDWELL, D.]. I dissent trom the judgment of the court 
on the motion to strike out that portion of the order in this 
case which requires the company to turn over its moneys on 


hand derived from the operation of its road. 


The money was turned over to the receiver with the other 
property included in the mortgage, and is now in the hands of 


the receiver. 


The order requiring the company to turn over the mort- 
gaged. pioperty follows the language of the mortgage—it is 
neither broadernor narrower. In effect therefore the motion is 
one to strike an important clause out of the mortgage, viz.: 
all that relates to the income and earnings of the road, and 


the money of the company on hand. 
I think the order was properly framed, in the language of 


the mortgage, and that the receiver is entitled to all the prop- 


erty and money covered by the mortgage which was in the 
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Judgments have been obtained against the company on 
interest Coupons cut from the first mortgage bonds, and execu- 
tions have been issued on these judgments, and the plaintiffs in 
the judgments claim that the money should be paid to them, or 
to the marshal, to be applied on their executions, in case it is 
held that it is not properly inthe hands of the receiver; but 


they do not contest the right of the receiver. 


On this state of facts the receiver is the proper custodian 

of the fund; and it should be treated as part of the mortgaged 
, . ‘ 1 7 ~ 

estate, and administered accordingly. In the language of 
Judge Bradley, in V. C. R. R. Co. v. Drew, 3 Woods, C. C. R., 
fp. 712, “it is as much a part of the mortgaged premises as are 


the rails or the cross-ties of the road.’ 


I am satisfied when a railroad company mortgages its 


income, earnings and moneys, that as between the company 


erftorm 


ince It resolves itself down to this question: Is it ce mpe- 


tent fora railroad company, by contract, to give its creditors 

aright to or hen upon the income and Carnings of Its road 
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any claim or lien, and when the company ts insolvent, 
and has not paid the operating expenses of its road for the 


yeriod during which the monev was earned ? 
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When a court of equity on a bill filed for specific perform- 
ance of such a contract gets possession of the money, will it 
return it to the insolvent company, upon the ground that it is 
not bound by its contract? I think not. The company is 


estopped by its deed from setting up a claim to the money. 
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In the Supreme Court of the United States. 


THE MEMPHIS AND LITTLE ROCK RAILROAD 
- COMPANY, Appellant, 
: Vs. 


RUSSELL SAGE. 


! Appeal from the Circuit Court of the United States 
for the Eastern District of Arkansas. 


BRIEF FOR DOW AND MORAN, Trustees. 


The facts of the case are stated in our brief in No. 126, 


Sage v. Railroad Company. 


We understand it to be now contended that if Sage is not 


a8 ee me Tage eae 


entitled to the fund in court, the railroad company has a prior 
claim upon it. This view of the case, if accepted by the court, 
would doubtless excite in Mr. Sage a very considerable de- 
eree of hilarity. Everything that we have said about the fraud 


of Sage applies without modification to the proceedings of 


—?— 


the railroad company. In the perpetration of that fraud both 
parties acted in concert. If the court should give the fund to 
the railroad company, the money would at once pass to Sage, 
so that the fraudulent device would achieve a triumphant vic- 


tory through the fostering attention of a court of chancery. 


But the railroad company is not in a position to prose- 
cute a successful appeal in any event. Not by any pleading 
or other authentic demand did it ever claim the fund. Through- 
out the whole proceeding it was the servile tool of Sage, ready 
to do his bidding, and to further his designs in every way that 
obsequiousness could suggest. Indeed, Sage and the com- 
pany have been from the beginning practically but one. 

By turning to the record, page 180, the court will per- 
ceive what was claimed before the master by the railroad 
company. Nowhere was any claim made that the company 
was entitled to the fund in court, It did ask, however, that 
the master declare as a matter of law: 

First. That the Sage judgment should be paid. 

Second. That the sestdue should be paid to the defend- 
ant. (Rec., 182.) 

Sages judgment was rendered June 24, 1882, for $125,- 
921.13. It bears interest at six per cent. per annum from 
date. 

Mansf. Dig., 740 (Ark. Rev. St. 18&4). 

The costs, it was conceded in the exceptions of the rail- 
road company to the master’s report, should be paid out of 
the fund. (Rec., 185.) So that the claim of the company, if 
such it can be called, could only relate toa small part of the 


fund. 


a 


ew 
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We now beg leave to call the attention of the court to 
the elaborate exceptions to the report of the master filed by 
the railroadcompany. (Rec., 184.) It will be seen that there 


Was no exception to the refusal of the master to find in favor 


of the railroad company for that part of the fund referred to. 


This court will not reverse for any alleged error not indi- 


cated in the exceptions filed to the master’s report. 
Terry v. Commercial Bank, 92 U. S., 456. 


Counsel seem to rely on the case of De Graff v. Thomp- 
son, 24 Minn., 452. That decision does not, however, extend 
the principle declared in the Gilman and Heidelbach cases, 
which are cited in the opinion of the court. In that case the 
trustees, on taking possession of the road, also took posses- 
sion of money in the hands of the treasurer of the company, 
which was seized by garnishment sued out by the plaintiff. 
This fund had accumulated during the time that the company 
was actually engaged in operating the road; not, as in this 
case, after the possession of the company had ceased, and 
after its need for the money in order to perform the duty of 
operating the road had come to an end. When the reason of 
the law ceases the law itself ceases. 

When a railroad company or other corporation is using 
its earnings and will not pay its debts with them, a court of 
chancery will appoint a receiver, with directions to take pos- 
session of the corporate property, and to apply its income to 


the extinguishment of the corporate liabilities. 


Coz ington Draw Bridge Co. v. Shepherd, 21 How., 


I25. 


~ 
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If this is true, and it is also true that the money, when 


actually in the hands of a receiver. derived from such income. 


will not be applied in payment of corporate debts, the law is 
. <> 


undoubtedly in a verv sineular condition: for then a receiver 


may be Ap yointed for the express purpose ol carrving 
¢ i i i - -~ 


certain line of policv which the ¢ ft in thn nad must retus 
to sanction. 
7 ° ao ' 
[he iaw cannot ! reproached with any s hnincohnerency 
ind inconsistenc' It ther is Yround for the appoimntment of 
. + } i + + ' ] . 1 het 
1. receiver for tine ivmen of debts ris DpDecause The « yts 
oucht to be paid ind itis the end to be accomplished that 
a i 
yustines t means 
By } . *“2>C1C7 tar \? 1 ¢ fC nar +] » ' rh oe -a 
xy the resignation of its omecers the company Nad placed 
itself ina position in which a court of chancery would have 


felt itself called upon to appoint a receiver for the payment of 
its debts, even at the instance of a stockholder. 


ft 


In this case there was no need tor the legitimate creditors 
or stockholders of the company to ask for the appointment of 
a re e1\ = for by the very act by which the creditors were 
: yo} } . | Qted hindered na le] rar ] " , oo . 
SOUS it to De cheated, Nindered and Gelaved, the property Was 

] -ed ' ] > ™) toy 7 thea la Hf . pf, -+ } , , 1) 77, 29/7 
piaced 1n tne Custody of ile iaw. Pencerortn if Was I 27 eEWLO 
legis; and the court was in no wise committed to the policy of 
furthering the illegal conspiracy by which the appointment of 
the receiver had been secured; and would hold the money 


for the benefit of any person that might be equitably entitled 
to it. 


“Though a receiver may be, and generally is, appointed 


upon the application of but one of the parties interested in 


ee 
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the property which he is to preserve, his holding is not merely 
for the benefit of such party, or of any other party; it is the 
holding of the court for the equal benefit of all persons who 
may be final'y adjudged by the court to have rights tn it.” 


‘No doubt can, | think. be entertained as to the power 
of the court to arrest and baffle the defendant. who has 


already been adjudged guilty of a flagrant fraud in his attempt 
to consummate it and secure its fruits, in avowed defiance and 
contempt of the court 

‘Savs Mr. Chancellor Walworth: ‘Where such a fraud 


has been actually committed by a debtor, where he has inten- 


tionally placed or even left that property, which ought to have 
been devoted to the payment of his honest debts, in the hands 


of a third person, with a view to evade the justice of the law, 
nd this court, by its ordinary course of proceedings, can reach 


serve the name of a court of equity if it has not jurisdiction to 


afiord relief to the injured creditor. 


such property, without doing injustice to any, it does not de- 
f 


The contention of the appellant is that the pledge of the 
income and money of the company had no binding efficacy 
whatever; and yet itis not suggested that that part of the 
contract made by the parties was obnoxious to any principle 
of law or any rule of public policy. In the Gilman case and 
in the Heidelbach case the creditors were held to have a 
superior claim to the fund, because while operating the prop- 
erty from which the income was derived the income was held 
in trust by the company for the payment of operating ex- 
penses. But in this case the fund accumulated when the com- 
pany was not operating the road, and no debt is shown to 


exist except the bonded debt and the Sage debt. There is, 
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therefore, no trust with which the company is or can be 
clothed ; and the contest is narrowed to the antagonistic de- 
mands of Sage and the bondholders represented by the 
trustees. It is by no means true that the clause in question 


inserted in the mortgage is a nullity. 


In Ketchum wa. Pacific Ry., 4 Dillon, 86, the railway com- 
pany had borrowed from the county of St. Louis, in the State 
of Missouri, $700,000, under an act of the legislature author- 
izing the loan, with an obligation on the part of the company 
to pay the interest and principal of the bonds issued for the 
borrowed money out of the earnings of its road. The court 
held that this agreement constituted a specific lien on the 


earnings, which was not displaced by any subsequent mort- 


gage. The learned circuit judge, in delivering the opinion of 


the court, said: 


‘It is our judgment that the effect of the agreement of 
the company with the county specifically to appropriate its 
earnings as provided by the second section of the act of 1865, 
is to create a lien or charge, statutable in its origin and equit- 
able in its nature, on those earnings, as they arise, which may 
be enforced by the county, so long as bonds which it loaned 
to the company remain unpaid. 

* * *x * * *« * 

‘If a debtor, by a concluded agreement with a creditor, 
sets apart a specified amount of a specific fund in the hands, 
or to come into the hands, of another from a designated 
source, and direct such person to pay it to the creditor, which 
he assent to do, this is a specific appropriation, d:vding upon 
the parties, and upon all persons with notice who subsequently 
claim an interest in the fund under the debtor.” 


This language was literally cited by this court with ap- 
proval in the same case on appeal. 
Ketchum v. St. Louis, ror U. S., 307 


In the latter case also this court said: 


ee 


ee ee 


om fom 


‘It is quite clear that a proposition to make this loan 
without providing some security against liability, would not 
have been entertained by the county court.” 

But if the contention of appellant is correct it must follow 
that a pledge of the income of a railway is xo security what- 
ever, since it 1s not binding on the company in any sense. 
True, the trustees would get the income from the time of tak- 


ing possession ; but that they weuld do any way, without the 


clause pledging it for the security of the specific debts. 
In the same case last cited this court also said: 


‘The State, at that time, had control of the entire earnings 
of the railroad, and if the legislature did not intend to forego 
any priority or advantage then enjoyed by the State, but de- 
signed only to give authority to the county to issue its bonds, 
that purpose could have been accomplished by the first sec- 
tion of the act of 1865, leaving the county and the railroad 
company to make such terms and conditions as suited them.” 


"= 


So we say here, that if the intention had not been to give 
some special or tangible right by the clause in the mort- 
gage relating to the ‘“‘income, rents, issues, tolls, profits, 
receipts, moneys,” etc., ‘“‘ that purpose could have been ac- 
complished” by leaving that clause out of the mortgage. It 
is an unsatisfactory method of interpretation that attains 
its conclusions by cancelling important parts of the instrument 
to be construed. That heroic remedy can only be resorted to 
in cases of plain and hopeless repugnancy. Here the mort- 
gage is plain, easily understood and consistent. A saner in- 
strument could not be devised. No promissory note was ever 
plainer. It needs no construction; and any attempt to con- 
strue the clause away savors of that chicane and subtlety, 


which, having for a long period disgraced the law, and brought 


— 


the legal profession into disrepute, have at length been aban- 


doned as unworthy of the judicial mind. 


The construction given by this court to stipulations like 
that now under consideration has had no other object than to 


promote the intention of the parties. 


Kor the purpose of making this apparent, let us examine 
the opinion in Aetchum v. St. Lours still farther. The court 


say : 


“It is manifest that while the legislature intended, by the 
language last quoted, to facilitate the sale of the bonds, and 
thereby secure the early completion of the road, it intended 
also by the second section of the act to assure the county of 
St. Louis that its absolute liability to liolders of its bonds was 
largely nominal, since, by that section, out of the earnings of 
the property, to the extent necessary, and whether the funds 
of the company were in the custody of the fund commissioner 
or of some other person, the interest on the bonds should be 
paid at maturity, and such payments continued until the bonds 
were paid. 

‘That the legislature intended by the act of 1865 to make 
a specific appropriation of the CQATNIULL. ) ; that 
the prior lien of the State was, to that extent, waived in favor 
of the county; and that such appropriation and watver were, 
by agreement of all the parties then interested in the property, 
and the disposition of its income, to continue until the bonds 
themselves were paid or the county discharged from Liability 
thereon, we entertain no doubt. [twas nota simple, naked cov- 
enant to pay out of a particular fund ; but the act being accepted 
Dy t/r. parties 2uLlervesle a. operate a aS Gil ¢ guitable QASSLEMIMNENE « ~ 
a fixed portion of that fund—an assignment which became 
efectual corthout any further mntervention Upon the Part of the 
debtor. and cohich the party holding the funds of thee COMPANY, 
whether the fund commissioner or some other person, could re- 
spect without trabtlity to the debtor for so doing. It was an 
arrangement, based upon a valuable consideration, which 
neither the State nor the company, nor both, nor parties claim- 
ine under either, with notice, could disregard without the assent 
of the county, expressed by those who had authority to bind tt. 
[t was an engagement to pay out of a specially designated fund, 
accompauted by express authority to its custodian to apply a 

specific part thereof to a definite object, in the accomplishment of 
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which ali the parties to the arrangement were directly interested. 
To construe the act otherwise will not only do violence to plain 
words, requiring no construction, but convict the legislature 
of a deliberate design to entrap the county of St. Louis into 
incurring an enormous debt primarily for the benefit of the 
State, which controlled the earnings of the property for its 
own benefit.”’ 


What is the difference between earnings in the hands of a 
fund commissioner, who is an officer of the State, and funds 
in the hands of a receiver, who is an officer of the court? 
The functions and responsibilities of both officers were the 


same. 
The court further said: 


“We are of opinion that no insuperable obstacle exists 
in the way of a court of equity giving effect to this agree- 
ment or contract between the parties as against those whom 
the law charges with notice thereof. The relief granted by 
the decree seems to be in accordance with established rules in 
such cases.” | 


Here the difficulty wholly disappears, because the fund ts 
in the hands of the court, which can only donate it to a fraud- 
ulent claimant, confer it on a fraudulent debtor, or apply it 


faithfully according to the undenied agreement of the parties. 
The court further said: 


“In Re Strand Music Hall Company, (3 de G., J]. & S. 147), 
the question arose whether that company had created a valid 
charge on their real property. ‘There can, I think,’ said Lord 
Justice Turner, ‘de xo doubt that tt was intended by these agree- 
ments to create a charge upon the property of the company, but 
it was said on the part of the official liquidator that this inten- 
tion was not carried into effect. I apprehend, however, that 
where this court is satisfied that it was intended to create a 
charge, and that the parties who zxtended to create it had the 
power to do so, tt will give effect to the intention, notwithstand- 
ing any mistake which may have occurred in the attempt to 
effect it.’ 
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upon a proper consideration. To hear it said now that this 
court will not enforce this contract, or rather that it will ignore 
and cancel one of its most important and indubitable provis- 
ions, is suggestive of the inquiry as to whether citizens who 
are sui jurts are to make their own contracts, or whether these 
are to be made by the courts after the fact. Of course the 
power to modify a contract by the courts necessarily includes 
the power to destroy it; and when the courts have maimed 
and emasculated the agreement of the parties so that they 


would no longer recognize it, it would often be an act of 


heavenly mercy and charity to put an end to it. 


Second--In the Ketchum case the income alone was 
pledged; in this case, the property of the railway is pledged 


madits income. This difference is of course unimportant ; 


for in both cases the income was made the subject of a spe- 


Third—In the Ketchum case only a part of the income 
7 : | ‘ . ‘ 7 . . 
was pledged. In this, the whole income is assigned. 


Fourth—It does not, indeed, appear that in the Ketchum 


ne hardihood to come into 
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the principle of the validity and sanctity of private contracts, 


than which none can be more vital. Whoever trifles with 
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that principle commits himself to a line of conduct which is 


fraught with the greatest of evils. 


What, after all, does the railroad company complain of ? 
In no way does it show that it has been damaged by the de- 
cree below. It admits its insolvency. The money has gone 


to pay its honest debts. Where else should it go? 


A sufficient answer to its complaints 1s made in /’acific 
R. R.v. Ketchum, 1o1 U. S., 297, where the court, speaking 


‘ . 


by the chief justice, said: 


‘All these were matters about which the parties might 
properly agree; and having agreed, it does not lie with them 
to complain of what the court has done to give effect to their 
agreement.” 

Undouptedly the income “‘is as much a part of the mort- 
gaged premises as are the rails or the cross-ties of the road,” 
as was said by Mr. Justice Bradley, in M. C. R. R. Co. 7. 


Drew, 3 Wood’s C.C. R., 772. 


Let us examine the terms of the mortgage. It conveyed 
all the property of the company, including ‘incomes, rents, 
issues, tolls, profits, receipts, rights, benefits and advantages 
had, received or derived by the party of the first part from 
any of the hereby conveyed premises.’ The modifying 
clause is as follows: ‘‘ That so long as the party of the first 
part shall not make default in the payment of principal or in- 
terest of said bonds, it shall retain the possession of all the 
property hereby conveyed, and recejve and enjoy the income 


thereof.”’ 


The rule as to the mortgage of income, or any other after- 


acquired property, and its effects, at least as between the par- 
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ties, is well settled in Arkansas, and isa rule of property. 


Thus the supreme court of that State say: 


‘‘ Equity treats a mortgage of property to be afterwards 
acquired as a contract, binding in conscience to execute a 
mortgage upon it at the very instant it comes into being, and 
will enforce specific performance. It does more; it considers 
it as already done if no specific performance be requested; 
and then, by virtue of the equitable doctrine of notice, binds 
everybcdy to respect the equitable lien who knows of it; or, 
without knowing of it, has got the property without valuable 
consideration. | 


Lattl Rock Ry. Co. o". Page, 35 Ark.., sO. 
SS. 8 / Am. ana king. R. R. Cases. 30. 


Speaking of the fund derived from operating the railway, 


this court in Fosdick v. Schall. gg U. S., 255, say: 


“Prima facie that fund belongs to the mortgage creditors; 
and the presumption which thus arises has not been over- 


come.” 


The court in the saine case, also use the following lan- 


é 


guage: 


‘Every railroad mortgagee in accepting his security im- 
pliedly agrees that the current debts made in the ordinary 
course of business shall be paid from the current recetpts before 
he has any claim upon the income. If for the convenience of 
the moment something is taken from what may not improperly 
be called the current debt fund, and put into that which be- 
longs to the mortgage creditors, it certainly is not inequitable 
for the court, when asked by the mortgagees to take posses- 
sion of the future income and hold it for their benefit, to 
require as a condition of such an order that what is due from 
the earnings to the current debt shall be paid by the court 
from the future current receipts before anything derived from 
that source goes to the mortgagees. In this way the court 
will only do what, if a receiver should not be appointed, the 
company ought itself todo. Fer even though the mortgage 
may in terms give a lien upon the profits and income, untzl 
possession of the a premises 1s actually taken or some- 
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te 


A 


account save 


“A 


ordinary 


. mene nati 
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U. S., 798, is relied on also for the appellant. But it is not in 
point; for in that case, as well as in the others, the fund was 
created while the property was in the actual custody of the 
mortgagor ; and the contest was not been between the mort- 
gagor and the mortgagee, but between the latter and attach- 


ing creditors. 


In this cause there was no interposition on the part of any 
creditor except Sage, the trustees, and some of the bondhold- 
ers represented by them, though the suit was pending in the 
court below for more than two years. We must, therefore, 
conclude that there are no other creditor- who could have any 
claim, or pretense of claim, on the fund. The maxim of the 
law declares that those things are presumed not to exist whose 


existence is not made apparent. 


But the exact point now before the court was decided, as 
we understand it, in the very late case of F/tts v. Jenks, 8 Su- 
preme Court Reporter, 143. Inthat case Mrs. Hitz claimed 
that she had not executed the deed of trust by which she, asa 
married woman, had conveyed the lands in question ; and she 
prayed that it might be cancelled. A receiver was appointed, 
pending the suit, by the consent of her husband but not by 
hers. The suit having been decided against her, she claimed 
the rents that had aceumulated in the hands of the receiver 
prior to the decree. On this point the court, speaking by Mr. 
Justice Gray, said: 

“It is argued for the appellant that, by the rule affirmed 
in Zeal v. Walker, 111 U. S., 242, a mortgagee is not entitled 
to rents and profits until he has been lawfully put in posses- 
sion of the land; and that Keyser having been admitted into 


possession by Hitz only, cannot hold the rents and profits 
against Mrs. Hitz. The conclusive answer to this argument ts 


soe hee 


that the accruing rents were not recetved and held by Keyser by 
virtue of an agreement with Fitz; but the court, through Keyser 
as its receiver, took possession of these rents in order to preseri 
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and the debt thereby secured, which Keyser’s original bi 
Cis hare d, and that 

the second deed of trust was valid as against Mrs. Hitz, and 
<= the sum obtained for the land at a sale under the power con 
tained in this deed proved insufficient, by more than the whol 
of the fund in court, to pay the debt of Hitz to Jenks secured 
by this deed, it was rightly held that Mrs. Hitz had no right 
as against Jenks to any part of this fund.” 


7 . ? ‘ : 
sought to enforce, iad been released an 


Respectfully, 


U. M. ROSE. 
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ff. Barnett his — In the penal sum of $10,000.00, conditioned tor 

thie pavinent ol -of said bonds, with the interest thereon, as the 

lue, a copy of which bond is filed herewith, 

marked Exhibit “C.” which vour orator prays may also be taken 
I 


“alhne shouid becole ¢ 


nae a ae 
this his bill of complaint. 


And ailerwards. to wit. on or about the an day of December. 


IS71, the said Henry J. Rudisill apphed to the said John Hough t 
prepare a mortgage upon his said ma ie and the 15 acres of land 


, ) , , 
iforesald. to be executed by him and his wife, to secure the pav- 
: ] } a 4 } 2S e- ‘ ; 
ment of five of the said $1000.00 bonds. according to his agreement 


— 


with the said John H. Barnett and said Llough. agent ~s aforesa 
it the time said loan was made. he. the said Hen J. Rudisil] 
nishing a description of said land, the said Henry J. Rudisill gn 


Ine as the deseription of said 15 aeres. Including sald mall. 


1 . . ; 
oO wit, “ATL that portion of the a southeast quarter OF Sec- 
tion thirty-five (55), township thirtv-one (51), range tweive (12 


cast, bounded on the east bv the mst. Josephs river, south by thi 
Bloomingdale road, west by the feeder to the Wabash and Erie 
(anal. ana on the north bv t the ind of Julia A. l'reeman. estimat d 

to contain thirteen iene And thereupon the said Hough 
‘used a hortgage to be written with the di scription SO 
ished by said Rudisill, conditioned to secure the payment 
to vour orator of certain coupon bonds, bearing date July loth, 
Iso0. to the amount of five thousand dollars, which mortgage was 
(itll \ executed Ly\ the said Henry B Rudisill and elizabet!] Lf) Rudi- 
~Ili, his wife, and was duly recorded 1 thr recorder’s office of said 


county on the loth day of January, 1572, in mortgage record 21, 


page 2,46, a COpPV of whieh mortgage is filed herewith, marked Ix- 
hibit * Do wh 4] your orator also pravs may be taken as part of 
this dis tb 

And vour orator avers threat thie sald Henry J Reudisill iitended 
he sald mortgage to include his said mill, which is a fleuring mill 
PyPaoypye rad by thee water of the St. Josephs river, and both he and 
the said Hough belie ving at the time that the boundaries thus give N 
lid inelude said mill, and that the said Henry J. Rudisill and 


lelizab thy ? Rudisill, his wife, wlie I} the YY CACC uted card mMmortyvage, 

ee upon said ni ili. and both of them under- 

. was Included within said boundaries. 

but vour orator avers that by the mistake and misre present ation 

of the said ae nryv | Rudisill the sare mortgwage so writte rT} did not 

| | ic | | ic Bloomingdale road, as thie 1} 

used and made the southern boundary of the land so mortgaged by 

said Rudisill, commencing on the St. Joseph's river, running 

‘ up said river a short distance west of said mill, and running 

thence westerly, beng too tar north to include all of said 

mill, as Hear as the Sahhie Call he How ascertained, the said Bloom- 

iIngdale road having been abandoned soon after the execution of 
said mortgage. 

Your orator further shows that the defendant, Elizabeth Rudisill. 

senor, the mother of sald Henry BR Rudisill, Ol) the LOth day of 

October. 1S61. being the owner of the said southeast fraction of see- 
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Ann Wall for life. with remainder to the defendant. Byron Heuston 
barnett, remainder to the said Abraham G. Barnett and his heirs. 
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and also devised the said lot 105 to the 
for life, with remainder to the defendant, James W. Barnett, re- 
mainder to the said Abraham G. Barnett and his heirs, which will 
was duly proven before William S. Edsall, clerk of the probate 


, 


court of Allen county, Indiana, and reeorded in the reeord of wills 
on the 7th day of February, IS72,a copy of which ts filed herewith, 
marked Exhibit Fy, which vour orator prays may also be taken as 
part of this his bill of complaint 
And vour orator further shows that the said Henry J. Rudisill 
on the 25d dav of January, 1S75, sold and conveved all of 
1a) land thus mortgaved to said John H. Barnett to the defend- 
ants, Henrv Burgess, Charles A. Zoll 


ling r, and John J. 
IKatom. exe prt the said mill and a small lot known as the mill lot. 
hereinafter more particularly deseribed ; and thereupon the said 


Henry J. Rudisill procured the said Abraham G. Barnett, who had 
been named inthe will of said Jolin H. Barnett as his exeeutor. 
but who had never taken out letters. tiled a bond. or in anv manner 


¥ ‘ 

qualified as such exeentor, to enter upon the margin of the record 
. . F } } . } a } e 4 S 

of the said mortgage so executed by said Rudisill and wife to said 


John HH. Barnett a pretended release im the words following 


‘ . } " : ] ; _ } s ¢ } , -—o : : , ' 
lL here bv release fromanvanadall lien DV reason of this mortgage the 


followine of the premises herem deserlbed: Ad] that portion of the 
-. [eo . of seetiol a, ty -, I 1? enst. this day conveved hy Henry 
J. Rudisill to Il. Burgess. Chas. A. Zollinger. & J... Kamm 


L] 
* Wiitne ss Thy hand ana sen] tis sll I executor. Jan Le. ISG. 
“ABRAM G. BARNETT, 
John I] Barnett. Deceased. 


., 
~ 
~ 

~ 
es 
., 
™ 
~ 


“Attest: J. M. ROC, Ree. 1. 


Lind vVour orator avers that the said Loraham (Cs. forurnett was nof 

’ } ’ } 1 
til thi fine and never bas been the executor of the Silla] John I]. 
) a4 } ee : - ; 
Barnet , aon ased. and phelad WO power, right. o1 Nuthoritv to execute 


= 


such a release, and that such pretended release is null and void. 
And vour orator further shows that the said Henry Burgess, 
(Charles A. Zollinger, and John J. Kamm,on or about the 
Yd day of February, 1S75, caused the greater part of the said 
land so deeded to them by the said Henry J. Rudisill & wife 
to be surveved into lots, streets, and alleys, and a plat thereof recorded 
in the recorders office of said county of Allen as Burgess, Zollin- 
ver, and Kamm - addition to the CIty Or} ort Wayne 
And vour orator further shows that the deed from the said Henry 
J. Rudisill to said Burgess and others covers and embraces all of 
the land mortgaged to saa John i]. Barnett except the sald mill 
and the land on the east side of St. Jes pli road and a lot on the 
northeast corner of said plat. marked “hill” on said plat, as shown 
by diagram No. 2 on Exhibit 
And vour orator further shows that the street called Burgess 
avenue on sald diagram No. 2 is laid out on the north line of the 
lot SO reserved by the said elizabeth Rudisill, where the said Bleom- 
ingdale road was intended to be located, and is located south of said 


—" 
—- 


lefendant. Susan bb. Shoatf. 
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arrearages of interest shall, at the option of the owner or owners of 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. lL’ 


from the front of said homestead place or Spy Run avenue from a 


point on said front one-third of the distance from the north- 
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opt) West corner to the southwest corner, said line to run paraiel to 
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James B. & Charles W. Wall shall be under the control of my 
broth 2 A. G. Barne Lt. until sald James 13. shall] reach the age oj 
twentyv-tive years. The profits arislng out of said interest so be- 

ly shall be. at reasotn- 
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queath- to said Charles & James B. respectivel, 
able periods, each year paid said legatees respectively by said Bar- 
nett, or by any other person who may be authorized t 

interest in the progress of said business by law or otherwise 
ST And I hereby or} ve the said A. G. Barnett the righ t to sell 


said interests of said Chas. & James b.. if he shall deem such 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. ? 1 


Nellie Kamm, Elizabeth Rudisill, Andrew C. Hoffmeister, Naney J. 
McCurdy, Alfred Hattersley, Oscar Simons, and John H. Bass, citi- 
zens of and resident in the State of Indiana, if thev be found in 
vour district, to be and appear in the circuit court of the United 
States for the district of Indiana aforesaid, at Indianapolis, on the 
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have you then and there this writ 
tness Honorable Morrison R. Waite. Chief Justice of the United 
States, this 2Sth day of be bruary, A. ID. IS79, and the one 
2 hundred and Sd year of the Independence of the United 
States of Ameriea. 
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STATE OF CALIFORNIA. | 


Nan Be rnardino (ounty. ( P 
oy Personally appeared before me, the undersigned, a notary 
publie of said county, Henry J. Rudisill and Ehzabeth E 
Rudisill, and severally acknowledged the execution of the above 
power of attorney 
Witness mv hand and oflicial seal this 14th dav f Mareh, 1879. 
[SEAL. | JAMES P. EVANS, N. P 
And at the satne time cones rab th Rudistill. by W. He Withers. 
her solicitor. and files her eross-bill herein in the words following 
to wit 
To the honorable the judges of the circuit court of the United States 
for the district of Indiana 
Blizabeth Rudisill, humbly eomplaining, showeth unto vour 
honors that on or about the Bsth day of Februarv, 1S79. George VP. 
Bissell] exhibited his bir] f Comp! rntin tl = | noralbl eourr' iralthist 
i i su iiil i iii i i ll ede i Ai tid i} i Baca ali ii ‘ chiii 
\braham ¢r. Barnett. Nanev C. Barnett,Susan M. Barnett. Byron H 
Barnett. William Barnett. Susan Bb. Shoatt. John A. Shoat John E 
Hill. Jr... HLenry Burgess. Charles A. Zollinger, Hannah Kamm, An- 
dre iN thithn, { Daries han Th). Llenry Kamm Yn! | ¢ IKCanim. Nelli 
Kamm. Andrew Tloffmeister. Mary J. MeCurdyv. Henrv J. Rudisill. 
nel lizabeth ? Rudis His Wile cil i ti —~  { MNpialhant praving 
the ton Ostire Of a morte@auge exXeculed DY John HH. Barnett, and con 
Veving certall ts inthe « [V0 leg Wo at to thie sald complainant 
to secure a loan ot eight thousand dollars (SS.Q00.00), and therein al 
legging that the said Henry J. Rudisill reeeived five thousand 
ryt} Goliars (So OOOO) of the consideration of sald n rreragce ane 
executed to the said Jol Hl. Barnett his bond conditioned 
or the pavment to the said Cveorge P. Dissell of five thousand dol 
lafs (A OU0.00 oft the joan. with mnterest. and afterwards executed a 
mortgage to sald John HL. Barnett. which. was intended to convey to 
<ald Barnett his mill on the Saint Joseph's river and thirteen (13 
acres of land adjoining thereto, to secure the performance of said 
bond. but by a mistake in the description of the land in said mort- 
vage did not embrace said mill, and further charging that on or 
about the 28rd dav of January, 1875, the said Henry J. Rudisil! 
procured the said Abraham G Barnett as the pretended executor of 
the said John H. Barnett. deceased, to release this said thirteen (13 
acres oOo] land, o1 thie oreater port on thereof. from said) m rtyave 
which he thereupon sold, and charging that said pretended releas 
wus void for the reasons therein stated, and praying a re-forma- 
tion of said mortgage and the foreclosure thereof, and the sale of 
sald mill and mill lot 
That afterwards. on the 23d duyv of April, 1879. the said com- 
plainant filed an amendment to said bill charging that the said 
Henry J. Rudisill and wife, at the time he so procured the said pre 
tended release, executed another Morteage to the said Abraham G 
Barnett on the said mill and land connected therewith. and known 
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that the said John H. Barnett borrowed the sum of SS.000.00 from 
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at ) , } ' : , ines } - bon 
“Hld Creo F 4 @ Lstsse bi N&O. Which Was secured bDY\ i deed of trust 
} 
or mortgage uy th marate property of said John H. Barnett, as 
, , 
" : a of eoemnlaint and thed-ib d 
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Llenry J. Rudisill took 85,000.00 of the said SS.,000.00 so borrowed 
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LTidd ONE lied) [T}Is { bd atla TOrivace > Sf Ire the same ischal reel 
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no sated by hey also admit that said John H. Barnett die 
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CHARLES H. ALDRICH, 


} a ad ; 
solicitor hor Li }¢ ndants. 


We, Watson Wall and Mary Ann Wall, his wife, hereby nominate 
and appoint Charles Aldrich as our true and lawful attorney, for us 
and in) Our names to enter an Ly arance for us as cde fendants in the 
suit of George P. Bissell against Abraham G. Barnett and others, 


+ + 
1] 


now pending in the ecireuit court of the United States for the dis- 
trict of Indiana, and take such action therein as will, in his judg- 
| yect-matter of said suit. 
WATSON WALL. | | 
MARY A. WALL. [sear] 
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StaTE oF Missouri, City and County of St. Louis: 
Personally eame before me, the undersigned, a notary public of 
said county, the above-named Watson Wall and Mary Ann Wall, 
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MARY WALL ET AL. VS. GEORGE P. BISSELI 


l.in the State of Connecticut, 
ir agent, John Hough, of the State of Indiana, for the 
| dollars forthe term of ten vears; and it was 
| George P. Bissell & Co. should ad- 

sum and take the elehit bonds of the said John H. and 
Abrahain G. Barnett for the sum of 81,000.00 each, to be se- 
‘ed by a deed of trust to your orator for the lots of said 


‘) 7 
if 


Ll. Barnett hereiatter described. “hid that the sald 


Lt. 
Hlenryv Rudisill should take tive thousand dollars of the sum thus 


thi \ ‘ae! “iil i 
. , ' 1 7 s . — . 
loaned and assume the payinent of sald Stuim to vour oratol accold- 
to the term- of said bonds 
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! } ae ‘ 1] , ' } } 
And thereupon the said George P. Bissell & Co. did advance said 


ald John H. and Abraham G. Barnett, who 
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the said George P. Bissell & Co.), of Hartford. in the ite of Con- 
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(;. Barnett & John HL. Barnett, bearing date of 


July, 1869, with nine per cent. Interest 
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option of the legal holder of said bonds. or either of them, there- 
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. : ants, the same shall be tor the satisfaction of the sum found due on 
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BISSELL ET AIT ().) 
thie benefit of said Abraham (; Barnett and sald estate of John HT. 
Barnett 
This defendant further avers. on information which he believes 
to be true hat said Jolin lt. Barnett died oa bachelor at the house 
ci] his brothe r thre det ndant. Abraham (3 Barn tt that hor many 
vears prior to his decease said John H. Barnett lived with and mad 
the h me OF his said brothel Lbraham : Barnett, his home.and that 
thes eyo ed their Dropertyv, OF Whieh the ovreater portion Wiis 11) 
the name of said John He. Barnett. in common: that during this 
perl i to the tite of his deceas said J. IL. Barnett reposed the most 
lbaplicit trust and contidence in his said brother, and for a 

Lo3t ohg time prior to his decease entrusted to his said brother 
the almost exelusive control and m bnagement of iis Property 

and business: that with the knowledge. consent, and eoncurrenes 

of the devisees and legatees of said testator said Abraham (. Bar- 

nett took entire and exclusiv POssesslon, control, and management 

of the entire estate, both real and personal, of said testator, and for 

some vears retatned thre (1h) PaVvine the debts of the estate, le slug 

repairing, and collecting rents of the real estate, disposing of the 

personalty, and performing all acts that a duly appointed, qualified, 

and aetineg executor, trustee, or agent With plenary powers m oft 

lawtully do and perform, and that all aets of said Abraham G. Bar- : 

nett in relation to said estate have been performed by him in good 

faith and in the belief and with the understanding on his part and 

by the re malhing devisees and legatees of said testator that all and 

singular lis acts in the premises were authorized by the last will 

and testament of said testator In view of its terms and the personal 

trust and confidence by said testator reposed in his said brother 

Abraham (; Barnett 

And defendant avers turther that said trust and confidence of said 
testator in fils rother., Abraham Gi Barn tt. and also thi clear and 
undoubted intention of said testator to empower his said brother 
under said will alone without giving bond and qualifving under the 

stutute as executor or the issuance to him bv the prowale 
Loy court ol War hn county of letters testamentarv to do ana per- 

form ell acts in relation to said estate, including said release 
threat re by him lil Od faith been done are cleariv f vineed by. the 
terms of said will, and the peculiar and extraordinary powers con 
ferred and sought to be conferred on Abraham G. Barnett by said 
John LI. Barnett IT) his “1d will Which (ri Ves said Abraham (; 
Barnett.in common with his children,a large and valuable portion 
of testator’s real estate in fee slp and, as remainderman, the bal- 
alice thereot Llc brane othe things provides that sald Abraham 
Cy. Barnett sh) ald have control of thre valuable Hnterests nN the 
homestead devised to Catherine, Susan, Byron Huston, and James 
William Barnett should letermine the rigiits and liabilities of the 
testator s estate In said paper-mil and by Isiness carried (oT) Wn the 
name of Freeman & Barnett from his peculiar and personal know!l- 
edge of the partnership agreement of said firm and the conditions 
thereto annexed: should have the sole control of the interests of 
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testator’s share of said paper-mill 
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inning, saving and excepting that 
LnNto lots chil illey twelve LZ reel 
ried West Silcites of thie let (pcre poled tis 
ta street fiftv feet wide be left: on ' 
ract of hand now owned anid OCCll- } 
tis understood that the undivided 
i real estate “ hereby ConvVveved to 
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he number of acres hereby covered 
he privileges and ippurtenances to 
ibd to hold thre “ahhe to tha <i 
eroand J.J. NKamm. their heirs sud 
bell ly It's nicl ass]O1NS ir rebvyv Cove 
=~, their heirs and assrons. that thr 
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premises aforesaid as of a sure and 
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lst all claims whatsoevei 
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MARY WALL ET AL. VS. GEORGE P. BISSELT ET ATI ra 


In the Cirenit Court of the United States in and for the District of 
Indiana. In Chancery. 


(rkorGE P. Bissenrn vs. ABRAHAM G. BARNeETTr ef al 


The joint and several answer of Hannah CC. Kamm, Andrew J. 
Kamm, and Creorge L. Kamin, three of the defendants, in the bill 
] ’ ‘ . . , 

call d shine Andrew, ald Creorge Kanmim, lO thi OVrlgyibadt, SUyp)- 


} 
; 


pit Lilt rita, ana amended bill QO] complaint (>| Creorge | 


a } i 
Bissel |. 


These defendants. re serving to themselves all right Ol « xception 


] } } 
nd amended bil 


to the said original, supplemental, a1 
for answer to so much thereof as thev are advised is material or 
necessary for them or either of them to answer, say that thev ad- 
riiit the death death and intestacy ot Jd: 3. Kamm and his relation 
to the defendants Kamms herein, as alleged) in) complainant’s 
amended bill, and thev also admit the execution and delivery by 
the defendant, Abraham (3, Barnett. aha John 1] Barnett, his 
brother, SINce deceas ae O}) thie loth dav of July, PS6D), oft thre ir f lorlit 
coupon bonds in the sum of $1.000.00 each, in tenor and substance 


Ol complaint, 


as appears from the copies thereof filed with complamant’s bill as 
: ] } 


exhibits. and the execution and delivery by said Jobn H. Barnett. 


< } 
leceased, to the complainant on the same day as security 


a } . . ’ . ; . * b, 
L.t) for the payment of said bonds of a trust deed of certain of his 
i . 
} 43 > 4?) } 
property, i terms as appears trom the copy thereot tiled as an 
oe « 4} | : : 9 ] “2 
exhibit with complainant’s bill 


Li 

And these defendants aver, upon Information which they deem re- 
liable and believe to be true that said real estate so conveyed to said 
Creorga: * isse |] Iti Trust bv sald Jolin f] Barnett iS worth several 
| lars more than the entire indebtedness of said John H. 
| i bonds and the unpaid 
| sell on exeeution tor 
more than enough to pav said indebtedness with all costs and ex- 


tT 
oo (>] POLLEeCTION 
. } yy } } ¢ ? | t | 
hese dete nadabhts adil further the ad 
nett. Testate. on the — dav otf January, 1S 


C Ae ts 1] ~ oa ) ; cm Sar " with 
Of fis last Wii ana testament. of which a copy is Tied as an exhibit 
he 


ath (>| Sid John I | Dar- 


Z, thie probate and reeord 


4] a a ant co Biall oe , al -_ ' at - ' ais 1] 
With complarnants bill, and aiso the devise, as appears 1) SHIdU WHI. 
j 
. } } : _ 1 
Of ¢certalh hterests mn the poraopy riv e@onveved as aloresald DV John 
i ‘ . . 


» . ) , ] 
lf. Barnett to Creorgve | Bissell to certain of th 


, 

} 
T] ] ] :, . ren & ; 1] 
lhese defendants are not informed, except by complainants bill. 

. ' . 7F } } . . ’ | , 

Whether o1 not the said Abraham (y 13 rnett ever gave bond mid 
are ] stistar - (si fF vIIE Md ti; “af 6) Fy ‘) VY Orit " | ain | 1, } 
Ualified uhder the statutes of this State as executor o Salad Jon 


qua 
i 

4 ott” - 
l| Barnet =~ (state 


‘| hese defendants aver, On informa lO which they Lf lieve LO pe 


true ana reliable. that about the time suid (4 Oroe |? bissel] & Co. 
made said loan of SS.000.00 to said brothers Barnett there 
leo] Was formed the firm: of lreeman and Barnett, in the fifths 
clause of said will mentioned, consisting of Newton Bb. Free- 


tnan. who then was and still is a resident of the State of Indiana 
and said brothers Barnett: that at or about that time the said 
brothers Barnett purchased the interest of the former partners of 


SS ol ’ : ] a . ] . . _— 4" eZ 
said Newton Bb. Freman in the paper-mill built by d Itreeman 
, 4) ; ? ; ’ + | 


Lil Drenbises OF sala Mmreemiih Wwhereok the same Was located 


and thie mach neryv ana business there vith connected, and in aeeord- 
ance Wilth a pl V1 s understanding between said) Freeman and 
themselves aned him (Freeman) 85.000.00 of the S8.000.00 loan 
made to said brothers Barnett bv said George P. Bissell & Co. as 
aforesaid: that said Freeman then invested said 85,000.00 in said 


firm DuUSsIne Ss ePXCeDI t hae amount. to these defendants unknown. 
patd as commission to John Tough for negotiating said SS,000.00 


— 


— —_ — 

} ' } ) } 
OH, ANd sald freeman not having uUhmMmcuMovered real estate by 
: . } } ] ] ) ’ 
Which to secure the payviment of thie Same to sald brothers barnett, 


[]. Prey J] Ru i. | One of] thie at ic nedants. and brother-in-law of said 


freeman. and then supposed to be very wealth. about that time or 
soon thereafter exeeuted to said John HH. Barnett for the use and 


i ‘ | | » ‘ : ] ; . . Bh . 

benefit of said brothers Barnett. and not fon the beneht or security 

a ¢ | - — = ' . }> 13) }] , ‘ } ae 

Or with the KNOW LAY Of salad Creare rsseli WwW © o..to indemnify 
} 1) +4 { } : : : oi tall ae 

Said brothers bare from joss by reason of thet “ald &o) UUULOUO 


> 


! 
i } ; : an : +> j r ‘ id avi 
loan to their partner in said paper-mill busimess (Newton Bb. ree- 
man Ilenry J. Rudtsills) bond in the penal sum of S1LO,000.00, 


' |  £ _ =; “4 
conditioned pay said sum. of tive thousand dollars, with 

5, = } . , ° } 1 
lo? Interest thereon, according to the terms of the bonds here- 


{" neal FF 2 ee . ae teleinres d ' ; “Fr 
Ore MeN med Trom sald Drothers Bare L to said (reorge 


) } oy 3 . e 
P. Bissell & Ci CO) hich ais filed as an exhibit with eom- 
P " + 
precad eee oo i? 
Ty j { . | . - «< ' yirg? +1 ; PPyper ty ; 1 haeh ei, — &. - . ?? 
Rion. tj Cog ae te F 2 Ok ©, ws a Piiat? Phictd wil Pil Wilde i Re of (JCel}) i 

are a 4 eo 4 | ] " ; — ] fy ‘ : 
fable ana be CV ce I We. that about two ahd one-half vears 

| : , | | > ee 4 ; = 2a 
Lhiereaiier Said ADraham Ce reLrdye t. acting on the miVvice Of a friend, 
—— : 44 — : } : 4 | 4 ] — > hae? ye ' 
WhO Was ahi AttOrneVv. aha KHeW Lihat salad Hlenry J. Ruodisil] Wiis 
} ¢? l 1?) Pry \ 1 } t rit] 1? ? 111? “vid Rie) i] C1VeE 
WICCOIIIILTIY ry ive v% Bs iow be. >i4_ a8 Gé % i PPOoOrlrudhned “1a LULGiISI II ce, ane 

} . . . « 


‘ j F ae. } : ? : ; > , 
le mortenace — security for sald 1ndemnityv bond. which said Bar- 


nett then claimed had Deel agreed on DetWeelh them fil or about the 


‘ 1 } 1 F } > 1) ¢ 1} 2S 
')} ; , ' ' » | sy)? 1, #7 1 | ys i | | " i 
Li Saldi DOT Was reve . Lflait Salad Rudisil] seereeen' vielded to 1 if 

Y ‘ , . 
‘ hE + 7 , > ? ‘ ; ot? ? >. >" " hy] 
mportunities of {1 Barnett, and executed to Jehn Hl. Barnett his 


, ; } } 
hiortgeave deed. as theretofore di IWh DOV ah agvelit ol said brothers 


barnet conveving to said 4 [| Barnett for the benefit of the 
brothers Barnett all that portion of the fractional southeast quarter 
of section thirty-five (55), in township thirtv-one north, of rang 
a) . % Sl l] \ le COUNTA lndiana bounded (1) the eCnst by the 
=) POsepls Tver, south by the Bloominedale road. west by the 


feeder to the Wabash and Erie eanal. and on the north by the lands 


of Julia A. Freeman, estimated to contain thirteen acres. and con- 

ditioned in words and figures as follows. viz: “ To seeure the pav- 

ment of the f low rnea-de scribed bond. tO Wilt. a bond of even date 

herewith to secure the payment to George P. Bissell of certain 

COUPON bonds bearing date Julv 15. 1869. to the amount of five 

thousand dollars. as fully recited 11) sald bond elven bv 

Bs: suid mortgagor to the said mortgagee.” a copy of which mort- 
wALe Is tiled with complainant's bil] as all exhibit. 

Phese defendants do not know of their own knowledge, but, on 

redible information which they believe true, aver that prior to the 


xecution of the aforesaid mortgage by said Rudisill to J. H. Bar- 


MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. 19) 
nett said Rudisill had agreed with said brothers Barnett to give a 
mortgage of his “St. Joe Mills,” or mill property, to secure said 
brothers Barnett from loss DV reason of their said loan to Newton 
b. kreeman. 

And further, on information which they believe to be true, these 
defendants aver that said Henry J. Rudisill executed said $10,000.00 
bond to said John H. Barnett as aforesaid solely as accommodation 
for his brother-in-law, Newton . freeman, to indemnify said broth- 
ers Barnett from loss by reason of their loan to said Freeman,and on 
no other and for nofurther consideration ; that said Henry J. Rudisill 


, me ree oe. 3 : i Tey + = 
meyer rect ived cLli\ POr LOT Of SsHld loan nor anv eonsideration from 


said Freeman nor any person for the execution of said bond further 
than above stated that said Te nr J Rudisill and wite executed 
ald mortgage without receiving any consideration therefor whatever 
LO please sald Abraham (; Darnett. and that said Rudisill never 
paid any attention to said Bissell and Barnett loans, but that said 
firm of kreeman & Barnett and said Newton Bb. freeman personally 


attended to the payment of interest on said $8,000 Joan until the 
default set forth in complainant’s bill, 

Lod These defendants further. aver, upon information which 
bhie ve by heve true, that said He bry J. Rudesill in the month 
of January, 1875, tor the purpose of paying off and redeeming mant- 
fold mortgage, tax, and judet | | 

sold and, by warranty deed duly recorded, in winch his wife joined, 
conveyed to Charles A. Zollinger and J.J. Kamm, for 85,000.00 cash, 
he nd to Henry Burgess, for $5,000 cash, the other 
undivided half, of the following real estate situate, lying, and being 
bn thie COUNTY of Allen and State of Indiana, to wit: A part of the 
southeast quarter of section thirty-five (50) and a part of lot num- 


ber elght(5)of Wells’ pre-ernption, all in township thirty-one north, 
: | 


lé*t)s ¢*] 


cumbering his real estate. 


} » } 
OHNne UNAIVIGed baktiy a 


Of range twee lve Cast, more ciearlyv deseribe d as follows: Commenc- 

ie feet east of the scuthwest corner of lot number one 
in Eckert’s addition to the city of Fort Wayne, in said section thir- 
tv-live: thence west along the south line of sald addition to the 
water line of the feeder to the Wabash and Erie eanal: thence south- 
westerly along said feeder to its intersection with the right of was 
Ol the ort Wayne, Jackson and Sagin iV railroad: thi nce south- 
easterlv along the said right of way to the centre of the Blooming- 


oe — 


dale road: thence northeasterlv with the centre of said road to its 
intersection with the north line of Elizabeth street: thence with the 


north line of said street to a point due north of the northeast cor- 
ner of jot eleven in) Rudisill’s subdivision of part of lot eight of 


t 
PE a ee ere vid 
1}; thence northerly at right angies.to sals 


red and tortv-three weet: thenee easterly 


Wells’ pre-emptio 


loo street three hun 


sw 


seven feet to the west line of the St. Joseph road; thence northerly 
with the line Ol said road tWo hundre d and twelve feet: thence west 
parallel with Elizabeth street to a point due south of the place of 
beginning ; thence north to the place of beginning, ad COpyV of which 
deed these defendants file herewith as part hereot, marked Exhibit 
oe,” 

10—217 


7 
: 


These defendants further aver that said parcel of land contains 
nineteen acres, and that they as tenants in common with the detend- 
nits, | harles Kanmim, Anna Kamm. Nellie 
lots numbered twelve and fourteen, and of the undivided half o 
lots numbered 8z. 383, 34,35, 36, & 37 in Bureess, Zollinger an 
Kamm s addition to the CI of fort Wayne, and also of an undi- 
mortion of said burgess, Aollineer arid 
Kamm purchase not platted as an addition to the city of fort 
Wav 

And, on information which these defendants believe to be true, 


! } } } »} 
rhneVv aver that nearly “| “Alek Sub) OF Teh Thousana doilars Wiis used 


! ] i | . 
vided one-fourth of that 


' : ; i ‘ . } , ] . . . 4 + 

I paving OF Hens OF Varlous KINdGs on =a property as Was at the 

linge Understood bv sald purchasers, and that, except an anhnult 
7 : } Pay } 7 , ‘ ; : : t ‘ oil 

morteave to \Irs elizabeth Rudisill heremattel miechtloned, ali eli 


. ‘ } 1 ] i 
CUD bDrances then appearing of record and shown In a c bprete ab- 
| 


+ ’ ? } ? + | i , ’ , “ } . 
“~LPACT lr the titie of sate premises vere at the time of Sala pour 
= . ) . . 7 
lot CLese. ~ i) say ads appeared Prowl the records of Asien COMlEV. 
. " j - il. } ] 7 +} ’ } 
ehhliel TOrMAIV rereaused and satished 
| j ; } , ‘ aqyeor fry pt | .>* >> : . ati »} -} To t | oy i laawve 
iif ‘ ‘ su at \ i itl mer, OM WTOrMatIOn Which } poe] \ 


to be true. that said Abraham (Cr. Barnett. acting for himself and im 


COOK hmiltii ghs eNecutor ce aL Lt). [rlustee, and agent ()] the estate | 
at > : — wi | i ~ 4] 
sald John TL. Barnett, for himself and in behalf ef the legatees and 


} ; i j ] = } oe 1] 
devisees of said testator. aereed with said Ilenry J. Rudisill to re- 


? 


wr oat . ty ~ ' . 
lease and did release sald premises purchased as aforesaid from) any 
; i . 

} 1] } | ] ic } - 
cldidd ALE Tiel DV reason of the mortgage heretofore mentioned, exe 


= : ] a ] ‘ , : + 
CuLed DD Solid llenry J PeudIsil| atidd Wite to Jolin LI. Barnett. 11) 

} — } , — Tae ae ee, } ‘D> 
consideration of the econvevanee by said Elenry J. Rudisill and wite 


, | > be . ] ae . 4 . P . os ~" 
by therr morteage deed to him, the said Abraham ¢r. barnett, for 


? } 3 
[hie DehHelll of himself Lbidd PIS salad brother's estate yt Tine property 
Lt ee ks coe hl _ ake } , 
Willchh It Was Glalmead saad Rudisil] Orlgimaiiv agreed to mortgwarge 
; } ] , . ° : = +} 
lor the Indenmipit of said brothers Barnett cis ntoresald, being elil 


thbadl Tract OF Taha KNOWN fs thie St. Joe epee 
| : ] 
CPI rtiv-live, iw township thirtv-one north Of ran 


county of Ailen and State of Indiana, commencing at a Pott where 


| . | t ~~. | 7 ¢ | my ] <* — : . | + ] - g \\ 1] , 
thie West Dank OF the St. Joe river intersects the north ine ol @}is 

} 4] 4 ] ] ~ ’ 
pore eChoption: thence with the centre of Lhe st Joe road northerts 


Ta) cl POury Wile re thie ‘eet Ton LUrPHpLKe lhitersects t hye Salle: thence 
i 
eusteriv alone the centre of said turnpike to the west quarter-post 
° 4 


i* i . ee ; ia “ 4 ; : an deal 
Of Section thirtv-s1N In sald township and range > thence south- 


Sy] easterl\ with the eastern boundary of sald mill site to the 
bank of the St. Joe river: thence westerly with said river to 

the place of beginning, containing fifteen acres, more or less, as st 

curity for the performance of the conditions of the bond executed as 


, . J. Rudisill as indemnity to said Barnett 
brothers. and threat Sad ae nry a. ana elizabeth I. Rudisill, his Wite, 
did execute and deliver to said Abraham G. Barnett for his and said 
tates Ly Heit, as so agreed, 11) conside ration ot sald relense. their 


mortgage di ed of said mill property, dated (1) the 23rd day of Jan- 
uary, Seo, conditioned to secure the performance of the conditions 


} 


of said bond, which mortgage was dulv recorded on the 26th day of 
January, 1875,in the mortgage records of Allen county, at page —, of 


—| 


‘ < 


ne mney are. he" 


IKianim. are the OWhEeTS of 


ENR Do 
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volume — thereof, a copy of which is tiled [here]with as part of com- 
}) Jainant’s bill and marked Exhibit —: that said Abraham G. Bar- 
nett, as evidence of the aforesaid release, made upon the margin of 
the record of said first mortewave rexecutle d Lo ns 11. Barne a by sald 
Rudisill) the entry of release and satisfaction in words and figures 
as set forth in complainant’s bill about the time or shortly prior. to 
sald purchase by said Burgess, Zollinger, and Kamm, and that said 
Burgess, Zollinger, and Kamin were, at the time of the said pur- 
chase, lgnorant of the alleged fact that said Abraham G. Barnett 
had not qualified or given bond under the statutes as executor of the 
state of said J. H. Barnett 
los These defendants aver that said St. Joe mill property or a 
part thereof and the premises purehased by Burgess, Zol- 
linger and Kamm and released as aforesaid by A. G. Barnett were 
then encumbered by a mortgage duly executed by said Henry J 
Rudisill and wite on the 50th day of October, 1860, and reeorded at 
paves 500 & on of volume 7 of the mortgage records of said county 
on the 7 dav of January, JS61, securing an annuity of eight hun. 
dred dollars to lizabeth Rudisill, mother of said Henry J. Rudisill, 
but t! hat Over all 1c above the entire amount ot sald encumbrance 
id mill property was worth at the time of said release by Abraham 
loam ft seve ral thousand dollars more than the property sO TC- 
leased unencumbered 
‘hase defendants, further answering, admit that the bond executed 
by said Rudisill to indemnify said brothers nen tt was, us alleged 
in complainant’s bill, assigned, to the complainant, and, on informa- 
tron Whilt hy they believe true. these defendants aver that both said bone! 
and said Mortgage of said mill property <ecuring the performance 
of its conditions were assigned and delivered to the complainant by 
<ald Abraham G. Barnett for the benefit of himself and the devisees 
and lecatees of sald John LI. Barnett. dece; ised. and th; if complain- 
ant holds thesame solely by virtue of their assignmentand delivery 
to him by sald Abraham Gs. Barnett for the benefit of himself and 
~ald estate, and as to whether the mortgage first executed by said 
Reudisill to said J. H. Barnett as aforesaid was surrendered to 
lov said Rudisill ay delivered tO said complainant by said Abra- 
ham G. Barnett the defendants are ignorant. 

These defendants further admit the laving out into streets and 
allevs by said Burgess, Zollinger, and Kamm of a portion of the 
premnises by them purchased as aforesaid, and refer to Exhibit B of 
the answer of said Henry Burgess herein, which they aver 1s a cor- 
rect plat of the premises so purchased, and the addition by said 
Burgess, Zollinger,and Kamm laid out, and which defines correctly 
the boundary line between Wells’ pre-emption and the fractional 
<outheast quarter of section thirty-five, in township thirty-one north, 
of range twelve east. in said county of —— 

These defendants further admit the sale by Henry J. Rudtsill of 
one undivided half of said mill property ger ject to said mortgage ex- 
ecuted by said Henry J. and Elizabeth E. Rudisill for the benefit of 
said Abraham G. Barnett and said estate of John H. Barnett. 
These defendants aver, on information which they believe to be 


- 
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true, that said John H. Barnett died a bachelor at the house of his 
brother. the def ndant. Abraham iz. Barnett that for ahy years 
prior tO his deceas Sad John I]. Barnett lived with ayia made the 
home of his said brother. \braham Gr. Barnett, his own, and that 
they emploved their property. of which the greater portion was 1n 


the name of said Jolin Hl. Barnett. li common: threat during this 


? ? } - é ) 
period | } Tih | ! f (} ! ~ (Perce ist REG iz 1] Barnett Peposed 
‘ } ° ? _ y 1 ae | : 1 

the most Implicit trust and conhdence ih tis) sald brother, 
a4 } ’ ’ 
} 654) ind for a lone time prior to his decease entrusted to his said 


7 | ] | } 

‘ ‘ } +} f ) ) tte 4) ~ ’ } ‘ = 
property and ou =s fel \\ tf) Udae KROW LCOL oe h-ent tlle] CON) 
: A 

: , } ] 
bE R Lice ray rhe cle Ta i] j Per7atees Of —Vle] Testa ir. his brotne ()>}) 
] ; } ° — ] 8 ] es , 
the decease Of sald testator, took entire and exclusive Possession, COon- 


trol, and management of the entire estate, both realand personal, of 


said test itor, and for some vears rete ied the same, pavilry the debts 


} 1] ] } 

of the estate. easing, repairing, and collecting rents of the reat 
. ° . . ' i 17 

estate, disposing of the personaly, and performing all acts that a 

uty Inted, qualihed, ana acting executor, trustee, or agent 

With plenary powers might lawlQliv do and perform, and that al 


y. . | } ‘ ’ ] : ] ] 
acts of said Abraham Cr. Barn fh in relation to sald estate have been 


} ' . ° } } 


. . . . , . ] ‘ } ‘ 
posed in his satd brother, Abraham: G, | 
} ] } aa ] “ . ee 2 , +} al | ? - 
And these adefendahts aver, further, that salad trust and conndence 
] ] ‘ : } a ‘ > } 
of sald testator in tis brother, Abraham 4h, Barnett. and also the 


7 } ’ ° ’ 
eli ar and undoubted mtention of said testator to empower lids Srila 


) es i ] ¢ | ;ury | ity 
brother under said will alone without PIVInG bond and qualify- 
, , . . 
Ing under the statute - executor or the Issuance to him by 
“ | } ’ 4 } . _ ° , 4 * 7 tea 
lt] the probate court of AAtien county of tetters testamentary to 
i . ‘ 
; ' + + ’ ; 
qo ahidk perform ail acts » reiation to snid estate, including 
| 
} . } , . , ’ : } ‘ } ‘ ] ; 
sald relenuse. that bave by him in OOO ferath Deel) ahone, are clearly 
ra] ? ] ly t | t ,*? {° | } | ’ . ~ftw 
CV IGelTced ayy { at 2 aae ( = 14] ‘\ i ‘ (| Liie mech hci l clidd @Ntraor- 
ee ’ a afore 1 ows _ lf ¢ | . = — \br 
(diyeaavy POWePs COnTePFrea ana = ftege if} ijt COVIIETTEeC OT) Sard . 5 ire oe 


Crt] 
7 ‘ a ; r 7 a } I? . . i] ’ ae ' . 
ham G. Barnett bv said John fT] Marnett ino tis said will. whieh 


: cia ' I> p ; i i» oe 
elves said Abraham (; mIPTHetT. TV COMMON WIE his chiidren. cl 


—— 


i i + 4 ] + 
large and Valuable portion of testators real estate 1) fee-sim ple and 
P = 1 ] ; 
as remamaderman the balanee thereof, and Qmoner other thes, preo- 
ian onl , ] } > : 4 ! Ee : a le , ae 1 
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James [3. W; [| 11) testator s share OF sala Paper mill and business 
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sald interests of said (‘harles W. and James I}. Wall at such time 
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possession of the property in which they have life estates, and that 


made to 


i} 
— 


— 
eee 
— 
= 
——- 


WALI 


mencement of this suit questioned the validity of said rel 


| — : iS } ; 
aor claimed anv lliterest In said preiMiises 


weve to be true. they deny every and all 

" ] $ . . . } - } . 
Lhe allegations of COMP aan S OPTOMA, SUP prey ntal.and ame nded 
} } 1 } , . . . 
DOlLiis Which IP anv nanner tend to establish anv lie 1} White ver 1h 


i 
i COMIpainant or Creorg r. Bissell XW Co upon anv por- 


oe 


} } ’ , ) ' } -P 1) 
trom of the lates purchased as aforesald bv sald Dura SS, Aolineer, 
ee ee id H. J. Rudisill. and ae a Spee Pee 
? cklid Nalthili) Trot Sal ci. LULGLISITTI, ANG especlally Go thev deny, 
} ; . . ‘ . . . 
| upon Information which they believe to be true. that said Henrv J 
7 ‘ 


> } ] ? > “ } 7 Ny } . 
Rudisill received tive thousand dollars of said $8,000.00 


} } ? > ? 
part thereot, Trot tie brethers Barnett or anv other person or pr 
] : ; . 7 : . 
. 5 » + " + ° " | L- } i y | | 
SOlis With or Without the consent adhd Knowiedge of CoOMmMpimaimMant oF 


>- } | ‘ , ] } | aieas P as }: = ae 
Bissell A CO. ahiadl sald [lenry ‘f Reudisill 
at the time sald SS,Q00.00) loan was n | 


ilicif 


y 
; 
4 ae I) »- 1} ‘ a= ’ ’ a } 
Darn i { by Salad Cr, | Dissel] WX Co... that SO ULOU or anv part thereol 


5 - 
i 

i ) ] 7 } } . , | R } 
i She titi tye if med, dvaneed, o1 pra (| LO sé L¢] [ | LULCLISILI rnd an { 

} ’ | } } - ! 
ne should vive bond and secure the same | mortwvace tor the ben 

4 . ; > > ; - 4 . j 

elit and use of sald Creore | Bissell WwW CoO. O1 thi cCOmMmpiaMAant. oO} 


j . , | : PS ? 4 
{ ' 1S 4) | {| (iti il’s (>] SEL (Cel hl to Creoree Bisse] cA ( § that SALid 
| ee ee ; } 
llenry hReudis ll executed thre DONG, a COPV OF Wiilcl) Is filed 
4 —_ . . *y , ; oe “ 
aay with complainants bill. to said Jolin Hl. Barnet Or sild mort- 


] SS het Be } . i 4 . . 
Pale FEeECOraca at page Lib of vol. 21 of the mortgage records 
t \ 1] , ‘ } ¢ it | ? f t} » 6 ‘ 1,134) oy | ge? “rf y 4+, > « » it ‘ »f 
Ol wAdier) COUNTY, OF CITHNCr OF The as adaitlonal SCCUTILY TOP ahyv part 


Oy] “fila SS OMI) houn ice std Creare > Pissel] \ ( O.. Oo} in) pursu- 


ance of a previous agreement, as in complainants bill alleged, or 
or that said Henry J. Rudisill executed said bond at the time said 
loan was mad 

\= to the amount due on said eight coupon bonds for principal, 
nterest, exchange, and solicitor’s fees; us to the time when the sami 


, . } » oo | 
beename due: as to the exereise by the holders of said bonds of any 


} ~ ; ; P ; 
option to declare the whole of sald SS.O00 00, with interest thereon 


) } 1 1 } . 
que and pavable. and as to the rejation COMMpMaMant be: rs to the 
i 


; } } wer > os } , ' ] » | ; 
holders of said bonds or to George P. Bissell & Co... whether he 1s 
j besval j — ; — es aie ' t} t | oO latoanclant Lara rn l- yy |. 
” friwtfee Jor ANY or all Salad Parties, Liles (eCTeCHaGabts DAVEe TO KNOW 
Rae abated wersnal and « led bill. ; 
mige, except from COM pPlalhants Original: aha amended il, ana 
i 
} } - : 2 ] 1] 4 ; = 
therefore deny the averments ot complainants said Dili tTOUCHINY 
‘s & 
Phose matters: and Ih accordance With the suggestion of this hon- 
| : ‘ ¢ | ] + , } ] ] = } i he ‘ \ ,’ } ] | 
Orable court these defendants Make DV this their answer. instead ol 


an aratt byt |. , ¢ ’ waa ; 
OV GQecmlurrer, thi POlLiOWINE Obyectlonus to COMM ala S Salad blll, VIZ 


i ; 
| : ; = “ } 4 : : 
Ist. that this court has ne jurisdiction to hear and determine any 


ot the matters ania things therein set forth us agallist these delend- 


i oe : 4 t ; 
. . . ‘ 1 ] . ; 7 { ' 
ants or elther ol them : Jd. that no eval represen tatlv Oi tiie 
= ce 
CxTiite of .J. II. Barnett. deceased, IB named mn, or inade a party LO 
1: “3 hill - a —_ a] ee pee siete bond ; ‘ 
- COMP ainahet s bili, Whereas trom. thie anie~gations aba statements 


—— 
f 


therein contained such legal representative (executor or ad- 

: LON milnistrator) ot said estate appears to be a necessary party (}(>- 
ftendant thereto. 

Wherefore these defendants pray this honorable court to 


{ " ‘ 
ij \] \ | 
’ 
i}]-] _ C(] ‘) 
+ | i + 
[fois Del) j =|] 
propel 
| i 
j 4" > 
\ ce , iy 
~ | 
rAd] {) IN 
) } 
i ( f 
, 
1}. ) 
: | 
Vane " J \ 
7 i t] 
VO) ~ 1} } 
{ * 
<i 
i | W i ¢ t 
i ’ ’ 
s Pt Se — 
ig t) 
inswer to be tru 
| 
Stposcr i yere } 
SEAT 
" ~ the sq} i ¢ ~~ 
] } 
( - id Wi Le 
lO Ania 
Ann Ws 
NDC lusq [ft] l 
Wiha, to 
| Le Cire 
bli Cine Cu 


Tt 


CreoRrGk P. By 


exceptions io thre 


at 


Line ee lnainants 
lian | Dia » Py 
alleged to hav olen 
? _- 
hts sav that ®&) 
> | 


haa 
ae 
of 


Te » is, uUncertalhn 


oS 


ngue 


and that 
mn Gy. Barnett, 
uch, who w: 
said Bissell. 


OOO OO of said sum 


' T 
ca | I] a De | | i 
. : 
it ? } " " . 4 4 . . 
A Mm Laer rTreasonabvie Costs abe expenses 1 
j ; ' } royr?t i . i ? ‘) , 1” » %¥17 t ‘ ry f 
t i i (Jj) ‘ss i [tli Lie] relies] aS Ina\ Tye US| alii 
‘ a 


ANDREW J. KAMM., 
HANNATD ©. WAMM, 
GhORGKH LL. KAMM. 


; 
} 
1 { | . me | on: laa . 
L.? mAaY OF J2nuary. ISS]. PCPsonai appeared 
« i 
| } 4 } ‘ 
lannath | Ndi, and Creorgve Li. IX: apaeneer anil 
" " | | 1, } o- 
5 aving been DY me frst aul 
ie] i] { ney | “ read the torego mg? answel 
: 1 that 1 -an s true of their own 
° | 
- ! CTs U redh stateqd lh ntormation and 
’ } 
ra I's qdeein the information thev have 
| 1? ae ' 
ie | 4 l i] Tia cLiiC@Vatiol = (| Sad 
;' : : : 
sworn to before me thus 19 dav of January. ISS]. 
’ ) > 3? > 
(MES B. HARPER. 
y Y ‘ ' >, 
{ Ss (oner 


<dial 1” tiled with the answer of Henry Bun 
fou On | lt of this transeript 
’ ’ \\ “alt : 
esnme time the defendants. Watson Wall. Mary 
Joh \ Shoaltt. and MSusAl 3. Shoaff. by a \] 
solicitor, also file their answer herein in the words 
. - 
C‘ourt of the United District of Indiana. 


<sELL, Trustee, vs. ABRAHAM G. BARNETT et al. 


ie joint answer of John A. Shoatf and Susan B. Shoaff, his wite, 
Watson Wall and Mary Ann Wall, lis wife, defendants in said 
cruse, to the plaintiff’s amended bill of complaint. 
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Mortgage, executed by said | Ludis} | LO said J L 1. Barnett. hor the 
benefit and relief of these respondents, then thev Say that, as to the 
sald sum of $5,000 and the interest, costs, and attorney's fees arising 
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Toe Strate oF INDIANA, Allen County. 


John A. Shoat! and Susan JB. Shoatf, his wite, and Watson Wall 
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MARY WALL ET AL. VS. GEORGE IP. BISSELL ET AI SS 


U6 In the Cireuit Court of the United States in and for the 
District of Indiana. In Chancery. 


(rkeoRGE P. Bissett vs. ABRAHAM G. BARNETT ef a 


The answer of Charles Kamm, Anna Kamm, Nellie Kamm, Lfenry 
Kamm, Infants, five of the above-named defendants, by Samuel 
R. Alden. their guardian ad /iteni, to the cross-bill of Watson Wall. 
Mary A Wall. John A. Shoatt. Susan 13 Shoat. Bvron Plu Sto?) 
Barnett. and James William Barnett | 


ln answer to the said eross-bill the detendants. Charles Kamm. 
\} bbe ie Priddy). AY llie IK ; bij}. ae Pry IKanim. by Samuel RR. Ala hh, 
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the care and protection of this honorable court. 
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its manifest defects, uneertainties. and insufticiencies, never- 
theless. for answer to so much thereof as they are advised is mate- 


rial for them to answer, sav that they admit the execution of the 
PWIOVLeAee Ly Sil Le hry J Rudisill and elizabeth Rudisill. his wife, 
to the said Elizabeth Rudisill on the 50 day of October. 1S60, and 
that thir Sable cove red the lands therein deseribed, and to cecure the 
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bavmelts as therein set forth. and that the Same Was duly recorded 
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And they further admit that, as averred in said bill of complaint, 
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he said Henry J. Rudisill and wife conveyed to said John I. Hill 
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in wood heaith, but aver that she is feeble and has been subject to 
severe sickness, and that during the past vear she became and was 


voce v 1 and nigh unto death. and has only partially recovered 


therefrom, and that her life interest in her said mortgaged premises 
is not of great value. And these defendants deny that there is any 
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etl Was loaned by the said Barnetts to sald Newton 1} lk reeman, 
and that said Henry J. Rudisill was surety only for said Free- 
Zig man in his said obligation so given to secure the repayment 
thercot: and these defendants, Upon Information they he- 
heve to be true, aver that said Rudisill was and 1s Vel the only debtor 
$5,000, and that said Freeman never gave 


{yon or prom < to said John I. Dearne tt to Pav the “ame, 


y 
' 
| 


’ . ° 
lnder obligation to pracy “ible 


— 
ct dd \ (Pig | 


fom, OS 


nor lid Sala Darnetts how) sald money to ead |: recthnanh as 3) said 


bill averred 

\nd these defendants further aver that said mortgage so executed 
by said Rudisill and wife to said John HH. Barnett was duly recorded 
n the office of the recorder of Allen county on the 16th day of Jan- 
uary, IS72: and these defendants admit that said John IL. Barnett 
died on the — dav of February, 1S72, testate, and by Ins said will 
nominated said A. G. Barnett his executor, and that said Abraham 


(; Darn tl did hot take Out any ietters lestamentary as executor of 
eany b yd, but these defi ndants deny that hes ‘ttled 
the estate of said John HL. Birnett, but that they admit that he did, 
without anv authority whatever, of 


rect some monev due to ead estate at fils ae ath and some rents ac- 
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I= OW] WrOnS, Proc" ele (| to ceol- 


Crum Upon his real estete alter he died, all QO] which Was done 
vithin fifteen months after his said testate’s death, after whieh said 
“A. dG). Barnett never further interfered with said estate: and these 
| informed and believe that said will wHAVEe sald Barnett 
no authority whatever to administer upon said estate without 


o>] ’ > . ] . 4 @ « sa? * 2+ Son's ‘ : . 7 «| 
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, } 1] } ¥ - — a — ‘ joa 
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Bissell is so seeking a foreclosure thereof he is aetinge so in said 
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Salad MOPrPTwvAaAge sO CNECULECT LO Salad John I] Barnett IS anipie Security 


for the payment of said sums secured by it, but said mort- 
A. G. Barnett is worthless as a 
that these defendants never knew 
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MARY WALL ET AL. VS. GEORGE P. BISSELEL ET AT. 1) 


e time the complainant, by Coombs. Morris & 


| 
Bell. his solreitors. files his answer to the eross-bill of Simons and 


bscass in thre verds tollow ne, tO wit 
. 216 Phe answer ot Greoree P. Bissell. complainant. to the cross-bill 
i 


(oscar Strmons and John HH. Bass. eross-complainants. 


Che said Greorge DP. Bissell. for answer to said eross-bill or to so 


much and such parts thereof as heis advised that it is material or 
T necessary for him to answer unto, answering saith: He admits that 
snd ae ney J ltudisill ana Wile executed the Mortyage tO the 
said Elizabeth Rudisill in said cross-bill mentioned upon the lands 
therein described at the time and for the purpose stated in said cross- 
bill, and thirst the “ihe Was assigned LO sald cross-complainants iis 
stated in said) cross-bill, but lie has no knowledge, information, or 
behet whether anything or how much is due on said mortgage for 
UT] aid annuities, and ther hore requir = strict prool O] thie amount 
now due thereon: he also admits that the sald Henry JJ. Rudisill 
and wife conveyed tothe said Joha E. Hill the undivided half of the 
ind deseribed in satd cross-bill at the time therein stated: he also 
admits that the said Plenr J Rudisill and wife ex cuted to the said 
John Tl. Barnett a bond in the penalsum of ten thousand dollars, 
conditioned as in sald cross bil] stated, but he denies thisat said “ULTH 
()] SOOO thre relly tnentioned Was loaned or advanced by said John 
7 Il. Barnett and Abraham (:. Barnett to said Newton B. Freeman, as 
stated In said cross-bill,or that said bond was executed by said Rudi- 
. sil] as - Irety Tor sald Freeman, as therein alleged 
The said (reorge P. Bissell also admits. that said John HI. 
Zid Barnett died testate, that bis will was probated, and that said 


, | . 7 See: 
Abraham G. Barnett was named in suid will as executor 


there oft. ald fiiait hie never qualified as such executor, but he denies 


’ 


that the said Abraham (. Barnett had any authority as executor or 
otherwise to settle the estate of said John HH. Barnett or ip any 
manner to meddle therewith 

The said George P. Bissell further admits that the said Henry J. 
cuddisilt ahd wife exe euted a mortgage to the said Abraham (x. Bar- 
nett on the mill property, as described in said cross-bill, at the time 
— therein alleged, but he denies that he ever claimed any interest 
therein other than as stated im lis ‘bill of complaint in this behalf. 
And the said Creorgs P. Bissell, having answered all of said cross- 
bill material or necessary for I ln to make answer unto, prays LO be 

hence dismissed with his reasonable costs. 


COOMBS, MORRIS & BELL, 


— . : 
Nolicitors for Complainant. 


And, at the same time, upon motion, it 1s ordered that the cross- 
lof Elizabeth Rudisill be. and the same ts hereby, dismissed. 

nd now, on this 27th dav of January, 1581, comes the receiver, 
(reorge Hf. Wilson, and files his report as such receiver, which report 
is by the court approved; and it is ordered that the amount ad- 
vanced to said receiver by Oscar A. Simons and John H. Bass, and 
expended by said receiver in repairs on the mill property herein, to 
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MARY WALL ET ATL. VS. GEORGE P. RISSELL ET AL. 105 


The said Davin C. Fisuer, being duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to said cause, 


— , 
ZZ ‘ | State Vour name, age, resladence, and OCCU pation 


} 
. 
A. My names Devid C. Fisher: age, 36 vears: residence. 
Fort Wavne. Indiana. and am eneaged in the real estate. insurance. 


(). 2. ITlow long have vou resided in Fort Wayne; in what bust- 
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ae See ee a i cl this suit and 
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(reorge DP. Biss gt Co nd. if so, where do thev reside 
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() (§ Was vou present during the negotiation for the loan 
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().7. Do you recollect who made the first proposition for the 
loan ? 

A. I do not 

Q. 8. The complainant now produces the original mortgage from 
John H. Barnett to George P. Bissell, trustee: the original bond 


| -_ - + | } | 1} ’ ? ? ates a 
from Henry J. Rudisill to John marnett, both dated July 15th, 
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A. The bond was written by Mr. John Hough and executed by 
Henrv J. Rudisiil, I think, in my presence on July 15th, 1569. 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET Al yi 


A. My name Is Oscar A. Simons: ave, if} years ; residence, Fort 
Way ne, Indiana, and I am one of the defendants. 

(J). 252. State whether or not vou and John I. Bass purchased 
irom Charles A. Aolline r the tract of land deseribe 1} VYOur 


ahswer 1 this Calise and. if SO, state the consideration paid by 


é t ; 

A. We purchased the interest of Charles A. Zollinger in the Bur- 
vess, Kamm, & Zollinger property, being the.same as described in 
our answer. and paid him $1,500.00. 

() PSs. State what the fact is as to whe the or mod. Vou had at the 
time of such purehase anv knowledge of the existence of any mort- 
vage lien on sald lands in favor oft George P. Bissell or J. TH. Bar- 
nett OF aHnV One else 

A\ | had ho knowledg QO] any mortvave lien 
() Zod. What steps, 1 any, did vou take to ascertain whether or 
not the titie to said lands Was clear of Incumbrane 

\. Zollinger furnished us an abstraet of th 
and we went to the recorders office and the office o 


— 
, 


‘ 
} 
’ 
' 


— 
aoe 
—7 


e to the property, 


of c_ ti ee + — » * 
Cal) Ty tO verryty .w, 


(), Zou. State wh tt, IM) VOoUur 


i. < your judgment, the land purchased by you 
Irom Z thing r was worth at the time of your purchase ? 
¥ | considered it al cood bargal ait the tinie of our pur- 
née chase My judgment now is that it was not worth at that 
tinge more than SL.OOO or S].SOO. 


OSCAR A. SIMMONS. 


| 


' j + t | ; ; . , ? ) +t , . ‘ . . t 
And how the furthe aKile Of these Ueposiuions Is AUGJOUTHNeA to 


June Sth, ISSO 


" : ’ } 
4 ] 
~~ ; | | i. ,) ti ? ? ae 
\] j } ‘ Vy t} i ~ i lol ‘) I { 4 t} Lfie i 1] ivi ™ s .” Ol 


LLICse depositions I~ proceeded with as follows 
The said Warren H. Wirhers, being recalled, deposes as follows 


Examined by RS. TAYLor 


be? ; > | ——) : . #B . - : : | . , } 
(). Yob. State how long and intimately you have been acquainted 
, 4] +> * > staat . } mn, + Te ae : ] | ae — lei] 
‘ tit Lid pu) 7 e CUOLIStILUubill bitl ‘Di FUE triiis ati i ris™miIthiil 
Wit! 1} rey { Wine thi 1] ana tlie u | 
. " 2 S . } 1 ; ’ 
homestead, and state what constituted thy homestead and what the 
— 29 
Philil pI erry 
« i + 
. ° ’ } ; ° } 
A. | have been acquainted with the property enquired about for 
} . " ? * ' Ses gs —- , . , ; } | a 
ver thirtv vears. intimateliv. ‘Fhe mill property consisted of that 
. r +} } , + | lerin ‘ t { t | wm, ¢ “ac “1) , 
Pra] QT) OL ULilf hOnMNeSLEeAL IVI’ Past Vl ne, Lb 8 Oe Toad maha e@lhl- 
} ] } } 4} — :. atlas ] 7 F - ast 
raced the land on both sides of the river, the dam, mill, and head 
] } > 
| ae lrg thre 


ind tail races, comprising in all about 14 or Lo acres, in 
ver. The“ homestead” embraced all the land owned by 4 
abeth Rudisill on the west side of St. Joe road. 

i). Zod. tate what is the faet as to whether or not any of the lean 
weet of the St. Joe road was ever used in the operation of the mull 
or spoken of or designated as part of the “ mill property.” 

A. | do not think it was. 
18S—217 
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(GEORGE P. BISSELI 1 


And the said Warren Hl. Wrrirers, by 


- 1] } } 
elng recalled, deposes a 
follows 
(). Zov. State whether or not vou witnessed the exeeutto 
2S-] of this mortgage: and, if so. by whom it was executed. 

Tlie Wit} is ak handed mortovage rete rreqd tO 10} t hie cross-|! || 
of Oscar A. Simons and John Tl. Bass,and is marked by the notars 
with lis Phei dye and the r (tel ae . hor Lele ntifientton. 

\ | dre \\ lp aha Withessed the execution ol thy = portrays 
Wiis ACCU by an r\ Reudisi and liznbeth Rudisill liis 
Wile 

() Dye) Pil qotl \ } ~~ iY CVEeCliT Te >] this Papel mad I} &&. 
Ly Whol Was it ene i 

llere thi tness is handed paper marked “ BU by the notary f 
hKiehntiicatiol 


is CNECCHI ec nay elizsabe th; Rudisill. 
W. H. WITHERS 


. : . 
Feyaet f«) | 1} ’ | } ~ i} 
gee iit | tcl INLid a {ij Liat { 


depositions is now adrourned to June 
lis, TSSO. 


GGkhoO. D. CRANE, Notary 


} | ‘ ] r _ s ] } 

And now.on this loth day ()} June, ISSO, the taking of these de 

. ] } . “¢ ] 
sitions Is proceeded with as follows 


The said Joun E. Tine, being duiy sworn to testify the tr 


sand nothing but the truth relating to said eat 
(>\\ys 


examined by S. R. ALDEN, Fisq. 

(J. Zot. State yvour hame, age 

thon Vou bear to this suit. 

A. My name is John E. Hall; age, 40 vears: 

eounty, Indiana: am engaged 
fendants. 


; residenee. occupation, and the 


reside in Allen 
In farming, and am one of the de- 
() 2H). Are you the defendant, John Ee. Phill, wlie purchased Ol 
Llenry J. Rudisill the undivided one-half of his interest in the St. 
Joe mill property in this county and State”? 
280) A. Yes, sir. 
(). 2506. When did vou purchase it, and what was the pur- 
chase price ? 
A. 1 purehased it, | 
SS? 500.00. 


{> pi 
‘coe 


think. in November, IS75: the price Was 
Do vou know the 
“il the commencement of 


j 
cr 


} defendant. Mrs. elizabeth Rudisill. who 


this suit held a mortgage on the mill prop- 
v to secure to her an annuity of S800Q.00 ? 

A. I do 

Q). 25S. State whether or not she has received anvthing thereon 
from vou: and, if she has, what amount. 


~ 


} ° ’ 7 . , 3 > 
A. She received from me four hundred and fiftyv-od: 


s 


} } ’ . : 
Whether 1t was thereon or hot dont know. It Was a book account 


3 4] al . ‘4 . + | , ’ 4 
‘J are) When did you bav this sum 
\ ly a mace 1 ISSO) | thin] Pred I ] 1h I 
Ptriid i i+) ‘) I i Piaiin ‘ 2eene pit tty SOPTITTE i { ii 
Be t 
7 i r 
{ } yiyt “af .) 7 | +] } } t ; + | ’ , ; ' 1? t | 
c- , ile whether o1 tL VO Pelle’ thits AMOUDLE KIOWLIO CLibe 
‘ ‘ : ; ‘ 
PTLPVULIEN be dl tirears 
\ Xa ~ |? | v t } \ +} yt ‘yrvIVI { 
Li i éidal ane. Nil r\\ ii Ba clll\ cLiilid Lit 
The } 
ous i ] i t SLi ' Y Liat | Tt i we ’ L.tlcils ii ‘ 
ét 2 () sy Vol ryeea\ rsal V4" } r) \ ne }] } \ ; eanr ‘ c] 
- (ft to OW abou this pravan hil 
\ |] , | ciate. seal ed oJ nthar | a 
{ 9 Cit bhi i CoLete = i bit! SPLULLIt if eh Prove] pa Ve <i 
littl } } t} ) tit t ti? ‘ fj 13) ’ ry? a it] 
iitbi¢ PIOUIEN TPO itiie BCP? GAEEH i(] Our alia ree (oui O} Laie aeeee 
4 } } zx } } 
fle did not state whether should be charged to him or her. and | 
? , 
Chnarved It to he] 
’ } 
() POR. You mav state whether or t she | isever paid Vou? and, 
+ + ] 
y 
lik ho Wii 
~ | } 
iz } P ' 
\ i. bevel prelac Liie 
) ’ ’ } ‘ } " ; 
(J ') \\ had = Line \ pat (>| Live > A Pdi 1] perry Vou 
KREOW 
ING) \ Twentv-f +] 
Pe ) Weed) Ve PhOoLISEH ich GLO iT 
; 
} ° , 
( ross-exXammined by \\ [| COOMBS, | s(] 
) \'} . a Pr ; ] | 
() O4. When vou purchased ahi dterest in Hat mill property dia 
. ' 
} > ¥ > '} 
~~ vou know that it was encumbered bv a mortgage to Mrs. Rudisill to 
secure ah annuity of SSOOLOO? 
. ! 
rae | ¥ \ NO — ! 
i 
; ) — ] , Pin } 
(). P65. What did Henry J. Rudisill s to you at the time of the 
} i ; 
purch ah bout encumbrances upon the propert 
| 
\. He said there was a 85,000 mortgage upon the property, and 
: 
wave mre thre mipres- 1) that tl MW Was 


J. KB. Aibb 


} ! . - ? ’ _ — 
And the said ae Nik) Lt Riess, beng duly sworn to testily thie 
] } 4 Pe Se 
truth, the whole truth, and nothing but the truth relating to said 


Curlise, c1é Doses as 1c)] 
A 


Examined by >. I ALDI ~ 3 lusq 


- 
(). 266. State vour name, age, residence, and relation to this suit. 
A. My name is Henry burgess; age, 64 vears:; reside in New 
Haven, Allen county, Indiana, and am one of the defendants in this 
Suit | 
Q. 264. The original deed’ from llenry J. Rudisill and wife to 
(‘harles A Zollings Z ak nry Burgess, and Jacob Pi Jamin. marked 
“CC” and sloned by the notary for identification, is shown the wit- 
ness, and he is asked: Did you witness the execution by Henrv J. 
Rudisill and Elizabeth FE. Rudisill of this deed ? 
. A. Isaw them execute it. 
25% (). 268. After this deed had been executed and acknowl- 
> edged, to whom, if any one, was it delivered ? 


A. It was delivered to us—Henry burgess, Charles A. Zollinger, 


A 


and Jaeob J. Kamm. 


~~ - 


— ~ 
~ aww 
— -—~ 
— - 
ee 
os 
ow 
—d 
ed et 
= — 
—_— —-- 
~ ~~ 
~ 
ene 
— 
+ 
_ 
° 
a 
~~ 


~ 
—ee 
/ 
— 
re 
f 
. 
j 


, 


—— 
. 


7 
~~ 
-— 

~~ 
ad 

~ 


} 
‘ 
‘ 


MARY WALL 
Q. 276. What, if anvthing, did you know 
barnett’s having or not having been granted lette 


t time as to A 
testamentarv D\ 


* fom } 


ased brother. 


robate court of A 


i 


John | 


i { MEATY ’ ie “. (rhOhesd . EbEaOS | oe \ ! 
, ‘ } : , Bs . } 
{nd now, on this {th day of July, 1SS0, the taking of these dep 
. } 17 . 
~}] Olds s pDroceeqdteqd with ‘is T rows 


> 
Nctl 1] i) ie 

1 ‘ , 
ay) { ) AS tf). mat pay 


‘ ; ? 
eet, & oy eg wr of the es fe? re) 
p° Ps ] IS =a ’ ‘ i 
| ’ ; 
ist PE AR ‘ } Lite VC] cl ‘| 
| | | 
—hrOownd) this Witlless i] . Pa 


’ ? , 
ened bY the notary for ldentiiication 
, | ? 
I= sta le 11 Votl KT W WI O Wi | 
erie] ()] hot. Ta) Vou'ur ROW LeUIYee, II " 


“1 7c “oe Cees ’ 
bri ahd wife and delivered to Abraham 


] } ] } > , 4 } 
Was, altel his death. satistied by Abraham ¢: Barnet as nis execu 
4 ] : j fre & 
Lor, at thie request ot Rucdis 
-) } ] ; 4 
() SO) ha Witlhess Is show i. £23 Hed Copve of thre PeCOPC OL % 
at } - ies +7 ] 
bort@age Trom llenry Reudisil and | lizabeth | fijis WHit dated 
> } - . a, A> ’ ~) 
December loth, S71, which record is found on page 276, volume 2!, 
} } } } ) ) } 
Of the thort@agve records of Lilen COUTTS Lrvcdiaat i LThed alisO a 
AS he, ‘ { ] r +) { . ] ats ‘ ; ' ‘ yf 
, Cered jerc] COP) \ (Ji <i { >] Peieast cli a et Ete 5 , 1} (| ci Peet) 
i 
} } . . ] 
iy] Sid I Orig <) ¢ I ¢ tne vas tea Pa Pe ity i>] Silleg Tee rel ()] ~ pled 
‘> — , . coum . a ie | ee | 
morteage On sald page Lib sala mortgage record, Which certified 
: : oe ) ] eae ial + 
COPIES Is TarReG | adhd sloned 1\ the notary ror ddentineation Phe 
= aye) ree ae ) 
Withess Is asked | Xammine this Certiied Copy i] mortyvave alia Dal 
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oo 
oe 

os 

— 

is 
ot 
— 
nd 
~- 
ra 


tified copy of mortga 
satistaction ure true and col 


+ 


? 
aus 1h substance 


A. I have examined the o1 


OCLIeCVeE this Isa true COP iy] 


form and substanes 
(). IO) State. if vou | 


. 


) 
retease and sat 


ther or not vou are ftamtliar with the 
} } } } 
ahlpdied the same. cLhial whether [fils cer 


‘ ana maremal Chery of relense anc 


plete coples of the same, in fornia as we 


| 
ivtnal record and marginal releas 


W. H. WITHERS 


| 


[, George D. Crane, a notary public within and for said county 


and State. hereby certify tha 


the above-named Newton 5. Freeman, 


Warren H. Withers. Abraham (+. Barnett, Osear A. Simons, Charles 


¥ MARY WALL EP AL. VS. GEORGE P. BISSELL ET.AL. 14 


A. Zollinger, John E. Will, and Henry Burgess were by me duly 
sworn, according to law, to testify the truth, the whole truth, and 


nothing but the truth relating to said cause: that their depo- 
295 sitions were reduced to writing by me and bv R.S. Tavlor 
‘ under my directions: that the said complainant and the de- 


fendants Shoat? attended, by their respective counsel, and said depo- 

sitions Were taken ul the otlice of Tavlor X Morris. in thie city of 

ort Wavne, Cou ity ot Alt n. State ot lndiana, Ol} the Ist day of 

-_— June, ISSO, and subsequent dics as shown by the adjournment 

ord rs ther In, betwe Chi thre hours of S a.m. and t) }). m. of sald days. 

| further certify that these depositions were taken by agreement 

O] counsel, ‘ and by further acreement ail objections are to bi made 
to the court. | 

[n testimony whereof I have hereunto sect my hand and notarial 
seal this 9th day ot July, A. D. 1880. 


NOTARTAL SEAL. | GhO. D. CRANE, 
Notary Public. 


Depositions of John A. Shoaff, Susan KR. Shoaff, and William H 
(;oshorn, witnesses produced and sworn before me, a notary pub- 
lie, at Fort W avhne, in Allen county, state if Indiana, on the 14th 
day of June, ISSO, pursuant to agreement of counsel. 


— . , : ; ; 
cee Ps. vinta were takeh on the part of the « rt lendants, John 
tt} 


se: eimeanil eourt of the United States for the district of eae lia na 


y where 11) Cr Orge r. Disse lI. Lrustee, Is ec eeene | Abraham (x, 


Barnett «cf a/. are defendants. 


The said Joun A. Sroarr, being duly sworn to testify the 
294 truth, the whole truth, and no thing but the truth relating 
LO sald CAUSE, deposes as foll IOWS : 


Examined by L. M. Ninpe, Esq. : 
(). 1. State your name, age, r sidence, and relationship to Susan 
R. Shoat! one of the defendants in this aetion. 
A. My name is John A. Shoatf; age, 42 years; reside in Tort 
tm Wavne, Indiana, and ith) the husband of Susan I Shoaff. 
() y 4 What knowledge, if ahiy, have vou of the mortgage de- 
seri bed In tne bill of complaint in this cause as exe uted by EH lin 
J. Rudisill and Elizabeth Rudisill, his wife, to John H. Barnett as 
security for the sum of 85,000, or thereabouts, as desertbed 


tain bond in sald mortgage specified ? You may also st 


y 
« 


lth a ecer- 
ate Whit 
vou know, if anything, of a satisfaction entered a the im: irerid 
of the record of said mortgage and a discharge of a portion of said 
. ? = } 
mortgage-prenilses therefrom, and when Vou first ‘learned of 
] 


i such 
discharge belng executed. and uur 


or What CITCuMmMSslLAaAnCces. 


A. have heard there Was such a morivage. i have =(@C)) the 

. ‘ gor. : ; : 
bond. Shortly after the commencement of this suit Mr. A. G. Bar- 
o— nett. at that time, told nie that SOME time betore Mr. Rudisill Cale 


to him and asked him to release thirteen acres of the property, ex- 
elusive of the mill, and that he had done so, but that it would not 
L9—217 


rg 
ea 
~ 
_ 
See. ie. BPP a SP 
| i 
tty) EA VI.) fr Al oe. Gr kORG DISS] mero oOAd 
] ? 7 , 
a . a + » i ’ , 
De VOOU, as ak Was hot eli OWT (9 (iQ SO, il | Pb V Te LaKeh oul Ce] 
ee 4h ] — } ray] ‘ tay | 
tall papers Phat was the first Khew upon What property the 
i A i ‘ 
; , — Ps + ee 
mOorreave Was aside TVvotn tha Phil. 
Le » eres ' a = od 74 ad \ ie —— 
oe) (0.5. If vou ever knew anything about said A. Gr. Barnett 
a 
re ir iS]1)o Vv Part oO “ald mortgage prio) ta) thi COTE) 
, | | raf ‘ ’ } t } 1) 
ment of this suit. say se tif vou did not. Sav so 


( rOSss-¢ Kem nation LD) RR . TAYLOR. lusq. 


() 4. When and where did vou 


’ fe : Ty _ 
see the bond of Reucisill., and Who 


was present at the tim vou looked at it” 

Av \Ir Barnett PAV it to me to look at. l do Os: think cit) \ 
other person was present. This was probably two or three vears 
avo 


Cc). od Dic Vou Cail On lim lor if 


() (>. llow did he Lieupopr lk to show It to Vou 

A. | hac cl bond given by my broth rto guarantee part ol cl loan. 
drawn up by Mr. Hlough—who also drew up the bond between 
Rudisill and Barnett—who lett out a proviso if the Interest was not 


| 
bald When due the bond would become due ana pavabie, | mS PIV- 


Ino mea vreat deal of trouble to collect the same. I told Mr. Bar- 
nett of that cirreumstanc lle said he wanted me to leok at this 
Rudisill & Barnett bond to see if it Was made in the same way. 
(). 7. Did vou know befere that time of the existance of Rudisill’s 
bond; and, if so, of whom did you get vour information ? 
A. | kk rye Woora MmorteaLee Ol 1} by llenry Rudisill to J. I] Dar- 
nett To thre best Ol m\ recolleetion ahy knowledge | had of if 
Calne through Ny. Darne Lt. Whether the mortgvave Was the 
male hond OT the bond thre DIOL aL L lid not know. | kliew 
there Was some instrument 


? : ' ] | ] , : , ’ BeOS 
() S. Nt the time Vou looked at the bond Wiis tlie re Ahnv ConVersi- 
. | } , ] | 
tion between vou and Mr. Barnett about the seeuritv whieh had 
; | ar | : } p a 
been PEVedl) t\ Reuclisill ; lif so. What Was li 


: ’ ° | ? 
A. | ean t remembet anvthineg about that. one wav or the other 


. } . ° > | 4 
() 9 You sav vou understood the security given to bea mortgage 
} +} ’ 11] oe } } ty { | t lic] ? T 1)? 
) tiic’ Thill cLlidd DO TOE IPOtTI Wilelt sSolree (ile you vet that - 
a ; 
, ee Lhid1] a3 
\ \f ? t va- | } 14 | } } } ‘ } TQ ( 1? 
L SOT LITii¢ bey) Wels LTRIOPIIed mre Was a NOFrlgadge 
"* l- ’ ‘ ’ wteye 11} t | iit | TS ’ ? ‘ - typ y+} 
Wilts sporen tO me as a DIor¢igavce Upon Lii@ TIL. Cahhot sav TPOTH 


whom that came. but presume trom Mr. Barnett. 
(). 10. Was all the business of J. H. Barnett settled by A. G. Bar- 


| 
1 . 1 } ' . 1] 
and, if so, was that done by the consent of vour wife and all 


(). Ll. Toall the business embraced in the settlement of the estat 

of J. IL. Barnett. 

A. To the best of mv knowledge, I suppose it was. As faras I 

Ik lOW he never made any regular report tO them—done as he 
eased—and they supposed he would do right. 


a 


—— os 
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Re-examination by L. M. Ninpe, Esq.: 


(). 12. Is it not true that what Mr. Barnett did he did on his own 
motion, Without asking any consent from either Mrs. Shoaff or Mrs. 
Wall. so fur as Vou know ? 


J. A. SHOAFYT. 


And the said Susan R.Snoarr, being duly sworn to testify 
204 the truth, the whole truth, and nothing but the truth re- 
lating to said cause, deposes as follows: 


The further taking of these depositions Is how adjourned to June 
lo. ISSO. 
June 14, 1SSO 


GEO. D CRANE, Notary. 


\nd now, on this loth day of June, 1880, the taking of these depo- 
sitions Is resumed as follows : 


examined by L. M. NInpE, Esq 


(). 15. State your name, age, residence, and whether you are the 
Susan Shoaff who is defendant to this suit. 

A. My name is Susan Rh. Shoaff: mv age, 38 years : my residence 
ix Fort Wavne, Indiana. Iam the Susan Shoatf who is defendant 
to this suit | have always signed mV hame Susan Rt. Shoatf. 

(). 14. State when you first became acquainted with the fact that 
the defendant hereto, A. G. Barnett, had executed a release upon 
thie margin of the record Ol i mortgage executed by Henry J. Rudi- 
~i]] and wife to John Il. Barnett to secure a bond conditioned for 
tli preryvrrie nt | V said Rtudisill of a part ot the indebtedness sued on 
in this case. State not only when vou learned of such release, but 


how and from whom you learned of such release. 

A. | heard it last vear: some time the latter part of the summer, 
I think, but am not certain. That was the first time that I heard 
of it. | heard it from my husband. 


( ross-¢ xamine (] by R. S. LAY LOR, losy. 


‘J ae. Whi }} and from whom did you first hear of the bond. if 


“iT cAll 


Zero ‘A. | hye ard it from ri \ husband, but Cannot tell when 

() 16. Did you ever have any conversation with A. G. Bar- 
nett on the subject of ltudisill’s bond or mortgage, or hear him make 
inv statements about it ? 

A. I don’t ever remember ef having any conversation with him 
or having him say anything about it. All my information has been 
received from my husband. 

(). 17. After the death of your brother, J. H. Barnett, who took 
charge of his property and settled his estate ? 

A. My brother, Abraham Barnett. 

(). Is. Did you have diy conversation with him about the busi- 
ness while it was in his hands ” 
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Q. 51. Did you not acquiesce In what he done because you sup- 
posed he had the authority to do so only ? 

A. That was the only reason. It was so stated in the will. 

(). 52. Has vour brother Abraham ever done anything, with your 
knowl dge Or by your concurrence, s1nce you got PpOssess1on of \ our 
portion of the property ? 

A. He has never had anything to do with — since I came into 


(). Oe, llow SOOT after VOUP brothers at ath did you ret Poss SSO) 
O} Vour port yy) ot | he property ¢ 


A. | ean’t remember exactly: but think it was a little more than 


(. 34. Did you ever give your brother Abraham any authority 
Whatever to interfere with or release the mortgage from Rtudisill to 
your brother, Jolin HL., or the bond secured by it 

A. None whatever; 1t Was never mentioned to me. 
SUSAN Rt. SHOARE. 


‘J; 


The taking of these depositions is now adjourned to June 29th, 
ISSO. 


GEO. D. CRANE, Notary. 


>) 1 \ cd . ' ie ° ~Ddeael, ’ . 4 I) IS 4] ; . . 
ytd) cathe now, Ol tlils tt Gay OF JUhe, SU, Lbne taking ol 

+ } ] — " > ] | =i 4 1} "| i 
these Gewpwaosi Tt TlOoOns Is proceeded With as 1OLiOWS 


_— I 
| hye Saal \\ I 


pLnrAM H. Gosnorse, being duly sworn to testify the 
he whole truth. and nothine but the truth relating to said 


Examined by L. M. Nixnpe. Esa 


A. Mv name is Wilham HE. Goshorn; age, 44 vears : residence, 
‘ort Wayne, Indiana, and am county surveyor of Allen county, 


(). 56. State what you KNOW, if any thing, about a sur\ CV a nd plat 
attached to the cross-complaint of Mary Wall, Watson Wall, Susan 
R. Shoatfl, John A. Shoatf, Byron [fuston Barnett, and James Wil- 
lam Barnett, by thetr guardian ad Jitem and next friend, lL. M. 


. 7 . . | . " . 4 ; - 
Ninde, which ere ss-coINplaintanad the plat thereto attached are now 
1} To let j kod Kxbhil ] «] , 
placed in your hands, which plat is marked Exhibit A and signed 
| : hs | : al 
bv the officer taking this deposition, and which you will also coun- 


‘ 


tersig 


n for the PUTpPose of identity. you hav state who made the 
survey exhibited in said plat.. In your answer you may identify 


— 


and particularly describe by courses and distanees the land ineluded 
In sald survey. 

A. IT now have said plat in my hand: itis marked Exhibit A 

and signed by the officer, and also signed by me. I surveyed the 

land included within the red lines on said plat. A deserip- 

oU2 tion of that was furnished me by Mr. Ceombs from a mort- 

wave. took the description Prot the mortyage myself, 


which is the same as this on the plat, in the following words: “All 
that portion of the southeast quarter of section thirty-five, township 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET Al Lo] 


(). 44. Tow do vou know Juha A. Freeman owned said land at 
thie time sald deseriptt Ol} Was miavade 
A. It was in r name on the tax duplicate: that was all the 


4 . 4+ ] ea? 7 ; : - ’ oo? - . 
information I h I saw her name on the tax « uy licete. that was 


(). 45. Does not the road from Bl omilngdale to Rudisill’s mill, 
after crossing Spy run at its intersection with Elizabeth street, run 
ular curves northerly into Burgess avenue at its Intersection 


ltd irregu I 
with North ogg sg street 7 

A. Yes the building of 1 he railroad and the enclosing of the 
prop rty 1 how owned by \Irs. [el Za Ly th Ru disil] chan d the COUPSE 
of the travel trom the old eT road, 


FY fi. Your said survey was mac according to your theory as to 
What lands were included in the de scription you received from Mr. 
Coombs, was it not ” 

Re-examination by L. M. Ninper, sq 


(J iv You Pret \ <tate whetlhie ror not the bloom nedale road, iis 


} } j , : aan § ? ‘ ~~ = : env< , 

mlaAVReU Ol by Vou on salad piat, Was used as a publie highway. 

iad f 1); ss . 4 rer aa4 — ; 1; 

end LDtbell Durgess Aollineer. A Kamm ballad Ou then said adadl- 
L101] 


1. Yes, sir. 
OO) () IS. What do vou know, if anything, as to Julia A. Free- 
l of the land 


? 


: . a , 
. ' toe » ys et ‘ wan Gs 4 P ‘ . } 
Mad S OWHePSHTP) O1 OCCUIpPAahney Oo} tie land. hort 
A . 
| +) 


Vou describe 
7 » sewow - 1; 
A. Before making that SUPVeS | turned to the tax Gduplicat and 


‘ } } 4 ] 
routed the ianed ma ner name, 


WM. HE. GOSTIORN 
STATE OF INDIANA, | 
Allen County. ) Ss . | 


|, George D. ( ire a notary peo Within and for said county 
and State, hereby certify that the above-named John A. Shoaff, Susan 


i cil 
Rt. Shoatfand William HH. foshare were by meduly sworn according 
to law to testify. th peng the whole truth, and nothing but the 
truth relating to said cause; that their depositions were reduced 
writing by me and Bavless Swift under mv direction; that the said 
complainant and the detendants, Simons, Bass. burgess, and the 
IKammes, attended by their respective attorneys, and said “ ~_ ~e 


\ 
\ othice of Coombs, Morris & Bell, in the e1 f he 
Wavnie. COUNTY of Allen. State of Indiana. on the 14th se 15 ‘th 
davs of June. 1880, between the hours of 8 a.m. and 6 p.m. of said 
vs 
In testimony whereof I have hereunto set my hand and notarial 
seal this 2Uth day of June. A. D. 18S0. 

[NOTARIAL SEAL. | GEO. D. CRANE, 
Notary Pubhlie. 


5 | 
(ici 


MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. 15: 


(). 8. Where were vou living from !S70 to the present time * 
A. In St. Louis. 
50S (). 9. State whether vour wife and family were also during 
that period residing mn St. Louis. 
‘i. Was Tres 1d) ri ge aX Tre hives { I ut dot : t K How WwW het iY r ‘hil y 
wife was here or not. 
10. What portion of said period, if any, did your wife reside at 


st Ouys? 

A. [T am stumped so far as dates are concerned: I forget what 
. 7 a , Lk’ « _ (°. , ‘ PP lf | ly , we "fev 4 - fF " tc { } ] 
Veal] Silt Was Iti ailatlea j Phal@l ati OpPpPOorvuhHll LO Tere] (1) DOOKS 
‘ 5» & . 


(‘ross-examination by S. Rh. ALpEN, Itsq 


(). 11. Have you attended to vour wifes interests in Fort Wayne, 
or has she attended to them herself? 


1 


] . 14 ee) Poe 
A. She has aitended to them hie rself entirely 


F : ] Py , ] ] _ - j ; - = . : 
\l ARY A. \\ \] |. being called as A WItThESS DN thre mdeTenaants aliore 
Said, tTestilied as follows, being qdulv sworh to speak the truth. the 


; } ! } 1 } ' 
whole trath, and nothing but the truth: 


A. My Phcddyie i Mary A. Wall: | reside at St. Lous. \iissourtl : | 


sfteur ae : tan « defer 4 : saat « , ; ; ; 
ar flitv vears oid: I am ad Pareuyv to this “=U 11 | cLllio al 18ter to Nir. 
‘ ‘ i . 
Barnett and of Mrs. Shoat 
] . 
(). 15. State whi if ever, vou first learned of a release executed 


‘ 


} } > ° 
by vour brother. A. Gr. Darne tt. of a certain mortevave on thirteen Or 


‘ , : } ; > ite | |? Pre i . , 
fourteen aeres Of lane. Glvet bY ian nryv . LUCISTIL and Wwliie to voul 


* , . . , : . ; 
‘ }) ’ t ¢ , + bag , . 
(). | -}. stat whethe Or not this 1s the first that vou evel 
o ? , ] } } > ' 
a4 ee KreeW Qt sin rede ~T exvecuted by Vou] brother. Ay. Barnett. 
(" pe ee eee l brother. Joh 
Of anv morteage executed to vour deceased Drother, John 
> 4 } , : ] Boos , 
Barnett. Were there two releases executed, or was there only one? 
‘ , |] 7 4) { 44 , 
lj OUL ohe PIVEe as fii a dese rip lO) OF Tt Ss you cal) 
, , , , 
; , ? ’ + + = | [ 
\. I know of only one, and did not understand that fully unti 


| and intimate between vourself, 
vour sister, Susan Shoaff, your brother A. G. Barnett, and your 
brother J. H. Barnett prior to the latter's d : 
A. Yes, sIr,as m ich sO as they could be. my being separated from 
them. 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AI Lod) 

A. have within the last year for the first time 

(3.50. Do vou know John EK. Hill? 

A. Yes, sir 

QJ. 51. Did vou ever learn of Ins purchasing an interest in the 
nil property former] “ipsa by Tfenry Rudisill ? 

A | nieve) did until | \ t home last fall. 

(). 52. When did vou first iscertain that there was any mortgag 
r ry trust deed encumbering your life estate in certain property 
' iv deceased brother. J. TH. Barnett 

\ Lota ol na Vea atte) hie died 

().55. State what vou then learned, and how you learned it, with 
recard to anvthing coneerning the estate of vour deceased brother 
Which vou had not before know} 

A | i] rt I lI vou how first ix rrned [ “Ole Ol} reported it 
Omi | wrote to wy brother and he explained it by giving me 
the Impression—at least I had the impression—that my brother 
Ifcuston had set aside property to pay this mortgage, and it was 

last veal that | understood that it was the property of 
12) Rudisill. | | 
Q). 54. What did you previously suppose it to be 

\ [ l that on | roth I" had that was Whip roveda Wood land. 

Af. Where was this wood land situated ? 

\. | dont know that IT ean tell: some of it was above Ruduisills 

Alt ountyv. Indiana. and | think he owns some south of Fort 
\\V ne, entled Spring Place by thie sirnetts 

(J. 56. Who owns this property that vou speak of that was set 
~ide, as vou supposed, for the purpose of paying off the Bissell 
norteage ? o | | 

A. I did not know that it was Bissell, in the tirst place, that owned 
he mortgage, but this property was property of my deceased brother 
[foustot My brother Abe was not verv communieative about busi- 
hess Platters | 

(). 57. Tlow did vou come to understand that the property vou 
speak of was set off for that purpose ” 

\. From a letter T had from my br rae oa 

(). 58. Have vou corresponded with your brother Abraham dur- 
ne the past seven or eroht vears ? 

ps | ha { 

(9.59. Hlave vou visited Fort Wayne several times during the 
past ten vears 7 

A. | have 

(). 40. Did you know that your brother Abraham bought and im- 
proved a lot in Lindenwood e tery, and erected a monument on 
| e same, and removed the remains of VoOur pare nts to that lot? 

A. LTdid: and knew that at the same time he removed 
4%: thie remains Of mV baby there 

() 41. Were you satisfied with what he did in that and 
other respects as to the esti ot vour brother 

A. Yes that 

() 42. State when, if ever, vou have « eX presse ‘d any dissatisfaction 


with his action in regard to the estate of your « deceased 
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I[ARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. (+! 


In the Cireuit Court of the United States for the District of 
Indiana. 


U2 GEORGE P. Bisseii. Trustee, vs. ABRAHAM GG. BARNETT ef al. 


The replication of Oscar ve Simons, John fo Bass, Andrew Holil- 
micister, a J. McCurdy, and Alfred Hattersley to the answers 
of Abraham . Barn Lt, Watson Wall, aan Wall, John A: Shoafi, 
and Susan B. Shoaff to the cross-bill of said renliants 


Phe said rephants, saving and reserving to themselves a 


5 | 
i 
| : . . . ’ _ > 
rr } vah . 6a} P ' . 2 ‘ . + : . 
Lleod) tO the mnsuttie lenecles OO} said answers ala each Ol] them. tO! 


ree ~ « acl . : 
pecation the reunto i} 1d if reach a} them. saith that thev will AVE! 
: : ' ; 
and prove their sald cross-bill to be true, certain, and sufficient in 
+} } ] ’ , } j _— 1 ] 
the law to be answered unto. and that Lie Lid answers oO} sald (j(- 


fendants and each of them are maaan untrue, ‘anil insutticient 
to be rephed unto by these rephants, without this, that any other 
hiatiter or thing whatsoevel it) the sald adlnswers and CaCl} of the Th) 
ontained material or effectual in the law to be rephed unto, con- 
fessed and avoided, traversed or denied, is true: all whieh matters 
| mS this =¢ rephiants are and \ 1| by ready to aver and Prove 
as this honorable court shall aorect, and humbly pray as in and by 
t | iy Sad eross-bili they have alt ready 4 mr aved., 

OSCAR A. SIMONS. 

ANDREW HOFFMEISTER 

JOHN H. BASS. 

MARY J. McCURDY. 

LLEFRED HATTERSLEY. 


: , is *% ] ] ] De ] ] 7 a 
@ foregoing proceecalihps were hae on this 27th qday ol Jan lary 
1 _ ; an -™ : ] , , | 
ISS]. but were Inadvertentiv omitted to be entered then, an: 
, ° = 
‘ ’ +» ff ’ 7 > hy 
rdine re entered now for then. 


and Jolin ae Ba Ss How file 


‘ 
4 } : ? ke : 
And the said Osear A. Simons . 
. *97 ry } ‘ > 
e eross-bill of Abraham (:. Barnett in these words. 


} 
! ~We! » T]} 
( Vit 
7 ? 7 
fie Cyreult {f the United States for the District of Indiana. 


he answer of Oscar iA. Sime i John I. Bass, George Esmond, 
Andrew [loffmeister, Mary , or ‘urdy, and Alfred [Tattersley 


} mar c ‘ ' i 
fo The Cross-Dilil Ol the defend: Abrahain G Barnet! 
} } } 4 4 j - 1] ‘ 
Lhe “ald aderenadants, reserving LO themselves all exceptions to the 
c i 
} 17 " - o $ - 7 : 
ssnldd cross-blii tor ts ne V nd manifest defeets. nevertheless for 
. > . " , - aime ] ° ] ° 
answer thereto sav that they admit the filing of the original bill in 
io 5) } } } , 5 . 
this cause as alieged, and the contents thereof as stated, and thi 


execution of a bond and mertgage by Henry J. Rudisill to John H 
barnett as alleged, and that said: tae HH. Barnett died testate as 
alleged, and bv his last will made the devises of real estate al- 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. 1933 
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they should desire to do so: that upon such preliminayv and partia! 
. i ‘ . 
hearing am interlocutory decree was pronounced by this court. in 
. ‘ . 

Rn ee ee aad : : 4) . 
Which it was found and decreed that the release of the mortgage ex- 
ecuted bv said Elenryv J. Ruadisill too said Jolin H. Barnett entered 
upon the record thereot by said Abraham (:. Barnett. as atoresaid., 
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was null and void for want of power on the part of said Abra- 
| 
dete) ham Cr. Barnett to execute the sam: that said mor rave 
was still in force, and that the complainant, George DP. Bissell, 
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was entitled to have toreclosure of the same for thi PpavVviInecntl of lve- 
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mortenge executed to her bv said Henry J. Rudisill as aforesaid, 
! ? , 7 ek } 7 
With all arrears of annuity due thereon and all rights secured there- 
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DV: that sata cross-compilathants Om thie dav of ——, 1SS0, filed 
’ ' « <. i reice.i ~ +f LCF 11) ~ | ) ricer , 7 | rey \d rv 
il { i if i iii t Ep tay? cLid] biol oF AL lied 1] iVIhnNYg 
; , " ? ; a ' ) , foali cs , . } ‘ y* ? vi. t 
‘ bil ? il Wiiitlll Waid Li (Ji btiidiy chppecal OV rererence Li) 
. . . ‘ “4 . . 
<aid cross-bill now pending in this cause, and to which said cross- 
‘ hPE)TD eRe '< Poel CAV < i) rere] 
' ! } ] } 
Abad sid cross-complathnants show to the eourt further that sald 


(>] Ke ‘ CS:i ld] \ = r ee Ite =i} \ ? (*¢ ms=beration (>| thie Cexecu- 
2: } ? } » } ’ , Fi : ee - 
lon bv sald Abraham (: barnett Of the partial release aloresalid of 
. . > 7 } > = }} - ] , 
} ts , . t ' , roTil “7 ' ' . 
Che WMortvage EXecuted DV sala Reudisill to said John II. Dar- 
| "1 } } . 
{ . ‘4 4 4 , ) . . > » 
ode It j itked UlboOlL Clie failtih OF 1b and as i Substituted Security 
‘ . 
. ’ } } | 
ior the mortgage so reieased so far as sald release purported 
oO discharge the sali 
, ] , ] ’ ’ , ’ : | | } , . 
’ 7%  ] , ‘ | 5 

Lnd bllecist] CH) cas 11 iicic Simease hela cli lit] (ECCTCEeEG DY Tiils eourt LT] 
: ' } j ‘ . a] } 
thiis cause 1h) thie brterioc¢utoryvy adecrer aioresald that said Abrah itti 

" ’ } . 
(; Barnett bad no power to Make salad re ease of this Ssilel mortevacve 
i 
. > } ? , 4 ] ? 
wivell OV Salad I lddislii tO Sala John HI. Barnet as Was Dv fim at- 
r + ; } ¢] + } . 7 . + | ? > . } ‘ Piet , yy» | 
bet pled i1id] tidal ~~ i ee heh \\ i= Lie Tepore VO ciil i Phish) as 

’ , , " ’ } } 

? 5 ; ’ 7 ‘ 
ne Cols ldera Coil OF salad nhiortvace biadle my said Reudisill to sald 

} } , + | ‘ } ** — . i 
\braham G. Barnett has, as between said part es. failed. sald cross 

- : : } } } —— ] 

, , ‘ + ; atc ‘ , . + 6) f : yrs ‘ ur ‘ t? 
ecotiplalnathlts (oO thereilore ave) thraat thie puUrchnase-MMoney praia Dy 
said Burgess, Zollinger. and Kamin to said Rudisill upon the faith 

, , } . : } ? : } 

. " . . - . i . > sma f +, ‘ , 

Of Salad reieass OUT 1m e@QGuitVv ahd gvoodud Conscience fo stand <i> the 
oe 4 ; Rhye sat R licill Sal 
consideration Of sala morteaye executed OV Sala LudIsiil to sald 

y , y 4 —y ‘ . ] , 1 ‘ 7 
Abraham Barnett and entitie salad purchasers ane Lhnelyr assi@onees 

. . , , S| , } . } . 
to be substituted and subrogated to thie pines and rigtits oO] ald 


¢ } ~ ‘ : aa : : es in 
Abraham G. Barnett under said mortgage executed to him by said 


(nd inasmuch as the said supposed release executed by said Eliz- 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AI 1h) 


Byron Iluston Barnett, James William Barnett, Mary Ann Wall, 
Susan b. Shoaft, Henry J. Rudisill, and Elizabeth FE. Rudisill, eom- 
mandy ? them to ay) pe “ar before this eourt and answer this CTOSS- 
complaint and do and perform all such things as shall be adjudged 
by this court. 
OSCAR A. SIMONS. 
JOHN HH. BASS. 
ANDREW HOFFMEISTER. 
' MARY J. McCURDY. 
ALFRED HATTERSLEY 
rm & LAY LOR. 
The 7 Noli: it 
MxXxuHIBIT uA 
Is the same as Exhibit “ A” filed with the eross-bil] of Elizabeth 
Pues tl. and Lp dy ve ars Of} page 6 of this transcript.) 
aid Watson \\ al] Mary Wall. John A. Shoatl. and Susan 
bs. Shoatf now tile their answer to said cross-bill of Simons, Bass, 


Llo‘tmeister. and others in these words to wit 


Lda olnt and several answer of-Jolin A. Shoatl Susan Bb. Shoadft, 
Watson Wall. and Mary A. Wall to the cross-bill of complaint Ol 
John H. Bass and Osear A. Simons 

Vhese defendants to said cross-complaint, now and at all 
's es here er reserving all manner of benefitand advantage 
heniselves of exception to the many errors and insufli- 
~ ) sald cross bill contammed, for answer there to Or UNLO SO 
~ parts thereof as these detendants are advised 
erla thie Oo make answer unto, fhey answer and sav that 
\ th) i} coterenadathts [| ir Rtuelis |] ana leliz iby an 
- it lid exeeute and deliver to the defendant elizabeth Rud1- 
~ Vf mortgage first (Lescriby Il) Sale! Cross bill ana th) { sil 
morteage Was in the words and figures and bore date and w re- 
rded as in said cross-bill set forth 
\ i These dete) Palits furthe LIIsWerlli! Teeeeen that the said 
llenryv J. Rudisill and wite did at the time and in the manner set 
' 

forth in said cross-complaint conve. the portion of said mortgaged 

premises to said defendant, John E. Hill, and that the portion so 
nveved to him is correctly described in said) eross-complain 
And these defendants. further ; answering . sav that they have no 


, ) } ' 
is nowled@e as to What Is due u wie Sale ci mortgage ior or on account 
] } , 
1] i ePHNtsS past due, or whet at rt here l~ ATL\ sum due thereon. 
i | -| t y*1) ] . 
OY have thev anv KHOW ledo as to the truth of the aiiegatllons Cotll- 


ned “iLldl CTCss- “rhe ar ge that Salad mortgage has DECCT) assigned 
. . , | es | : = 
by the said Ekiiz: 1 Rudisill to said cross-complainants, 


Ja | And they, Soetiunas occ nag that they ar acquainted 
\ | sald Klizabeth Rudisill, and that she Is ali old Wothiall 
between seventy-three and seventy-five vears old and feeble and not 
believe, to survive any great length of time; that her 


j N,° as they | 
he alt h has been ve ry muc ‘h impaired during the last Lwo years by 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET Al PU 


And said Simons. Bass. Ilotimeister, and others file their repli- 

aR eation LO the ansSWers of the detendants. Walls. Shoaffs., and 
Barnett. to their cross-bill in these words. to wit 

ln the ( iIrcuit Court of the lonited States for thre District of lndiana. 

(rEORGE P. Brssevr. Trustee. vs. ApRAHAM CG. BARNETT ef a 


The repheation of Osear \.Simons and Joln IH. Bass tothe answers 
Of Creoree |? Dissell. i braham (x. Barnett. Watson Wall, Mary 


VV. 1] } } } 4 , ; » ‘i. a Hi 4 ] . >, =) t 

Wall, John A. Shoatl. ahead Susan I}. Shoat to the eross-bill oj 

f}ers Pepulalits 

Che said replants. reserving to themselves all exceptions to thy 
nsutficiencies of said answers and each of them, for replieation 
thereunto and to each of them sav that thev will aver and prov 
their said cross-bill to be true. certain. and sufficient in law to be 
n=wered unto. and that the said answers of said defendants. and 
each of them, are uncertain, untrue, and insufhicrent to be replied 
unto by these rephants, without this. that anv other matter or thing 
whatever 1n the said answers. or either of them. contained material 1 
thelaw to be replied unto. confessed and avoided. traversed or denied 
= True | oO; WI rel) Presale rs and thines thy ~ replial rs are nad \\ | 
be ready to aver and prove asthas honorable court shall direct. and 
| tint pra > n and by then sa d eross bill they have alread \ 

Dwate 


114: | OSCAR A. SIMONS 
JOUIN TH. BASS. 
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rsti ' hailed . 1 att « | 77 
ete Wolliam pBarne his intant eh haired) Susan > snout and John 
ry hushand: John EF. Hill. Elizabeth Rudisill. citiz F 
\ Shoal. her husband: John ,¥ Iii, AablZaberch LLLGLISTIL. CILIZeCHS Of 
| : * | a » Wall and W: Vall. her hu 
the State of Indiana: Marvy Ann Wall ane atson Wall, her hus- 
eee ge ‘the State of Missouri; Henry J. Rudisill and Eli 
Dald, Gitizens O1 the State of . [issourl: enry J. GVUdISIIL and rliz- 


beth E. Rudisill. his wife, citizens of the State of California 
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Lond said eause. being full at Issue = now he! Subniitted to thr 
. . " ’ ’ 7 | 
COU for final hh ring upon said b ind the answers thereto, said 
" ] } } 4] ye - } , ? sarat ty +] 1 , 
= CTai CPross-i is eae thie ~\We > Uussci cers WiItil Lilt repuilea Oiis 
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exhibits, }and| depositions of witnesses 
. ° » 2 eo } 
Phereupon GepositioNns were read In e@videnes iS JOLIOWS ow 
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STATE OF INDIANA, | 
j J > 
‘llen County, | 
| | ° 
ln the Cireuit Court of the United States in and for the District of 
fndian: | ( cel 
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(FEORGE P. Bissett. Truste 
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lo said complainant, George v. iissell, and the codefendants of thr 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. Zhe 


The further taking of these depositions is now, on this 15th 
19445 day of June, 1881, proceeded with as follows: 


The said Cuarrtes A. ZoLLincer, being duly sworn to testify the 


truth, the whole truth, and nothing but the truth relating to said 


cause. dep-seth as follows: 
Examined by R.S. Tayror. lesq. 


(). ”~0. State whether or not any deed ot convevance was execule a 


to you, Henry Burgess, and John J. Kamm by Henry J. Rudisill 
dated July 25, 1875, conveving lands im seetion 55, township 4 B 


range i2 east, in Allen county, Indiana. 
‘\. NO such de d CN ¢ cuted bearing that date LO the varties named. 


CHARLES A. ZOLLINGER. 


And the said Bensamin S. Woopwortu, being duly sworn to tes- 
tify the truth, the whole truth, and nothing but the truth relating 


tO said Cause, deposes ‘As follows: 


examined by R. Ss. TAY LOR, lesq 


(). 21. State your name, residence, proiession, and how long you 
have live d nN kort Wayne. 

A. My name Is I}. > Woodworth : I side in fort Wayne, Indiana: 
lil a plivsiclan, ana have resided here betwee Nn oe and oh Vears. 
() 2? State whether vou are acquaint d with Elizabeth Rudisill: 


4 . 
and, if so, how long vou have known her, and whether you have 
been her medical adviser; ‘and, if so, how long 
A. Tam intimate ly acquainted with her and have been her med- 
cal adviser for the past twenty years Or more 
a] (). 25. State the character of her physical and bodily con- 
stitution, the state of her health, and her prospects of longev- 


ity, as compared with thie average of human life. 

A. think her constitution Is as eood as the lVeragye for él pe rson 
of her aye. | have thought perhaps cl bette r constitution than the 
average woman. I should think her prospects for longevity are as 
evood as the average. | 

B.S. WOODWORTH. 

And the said CHartes Kk. Jones, being duly sworn to testify the 

truth, the whole truth, and nothing but the truth relating to said 


} me 
+ ‘ { . 
cause, deposes as follows 


Examined by R.S."PAyYLor, esq. 
d. | 2os . State your name, residence, and occupation. 
A. My name ts Charles Ek. Jones; reside in Fort Wayne, Indiana, 
and am deputy recorder of Allen county, Indiana. 
(). 24. State whether or not you have made from the record of 


. 
mortgages In sald COUNLV a COPY ot a mortgage and all entries 1n 


writing written upon the margin of the records thereof as the same 
appear on the mortgage record of sald county ; and, if SO, produce 


it and state when you made it and all the facts in reference to it. 
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MARY WALL ET AL. VS. GEORGE P. BISSELL ET AL. PAY 


6. ‘That the value in cash, as found from the evidence, of the prem- 
ises described in the deed executed to Burgess, Zollinger, and Kamm, 
claimed to be all the premises included in the red lines on the map, 
west of Spy Runavenue, except Nos. 1 and 3, is eight thousand three 
hundred and sixty-eight dollars ($8,368.00). 

7. That the value in cash, as found from the evidence, of thi 
premises described in said convevance, not included in said mort- 

‘aimed to be No. 6 on said Hap), Is three 
hundred and five dollars ($8505.00). 

S. That the value in cash of th ‘tion of said ; : 
& Kamm purchase not included in » annuity mortgage, but in- 
cluded in the mortgage , IS] 
nett, which is claimed to be that }) 

& icamm addition lving soutl the red line on said map, as found 


1 - 
pour: 


r 
ne 


from the evidence, is ol hundred dollars (SSV00.00). 
9. That the value in cash of the premises not appearing on 
20D sald map, but included in the trust deed of J. H. Barnet 
Geo. P. Bissell, dated July 15, 1869, to wit: All o 
105 in the original plat of Fort Wayne, except a ten-foot 
the east side. OO fee : on Berry street, and that pa 


y* 


lot LOG 1 thi original pial Fort Wavne fronting on Calhoun 


I 
street 20 feet and bounded bv the east and west line of said lot, 


? 


and two lines 20 feet apart parallel to the north 
found ir [he evide nee, is twenty thousand 
(SPO 50000). ; 

10. That the separate value in cash, as found from 
of each of the tracts included in said order of reference 


Of No. 1]. as SOO) OO) 
Of No. 2,’as : by the nap - 

Of No. 3, as shown 

Of No. 4. as shown 

Of ), as shown by the map --_-- 

Of Burgess. Zollinger, & Kamm’s : 


(i) 
EE ORO) 
2 OO 
100) OO 


a 


BOD OO 


7 OA 
map -------- (400 OO 


()f the portion aot 

separately —- ee iste 
(of the mill, wats ‘power, and «|| appurt nane sin nee 17.500 nT 
Of the part i IOs LO. AY 1665. Orig) , ya on 


Wayne -- re a ee pa a fs _ PO OOO OF 


a oils o. + a 

Total Vaiue of} ail tracts 

an ] } a ; 

Potal valu Of all tracts, except 
105 & 106 ___-- 


f which is respectfull 
ROBERTSON, 


Special Mast, 
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MARY WALL. WATSON WALL. SUSAN B. SHOAFF. 
JOHN A. SHOAFF, BYRON HUESTON BARNETT. > Appg_ianté 
anp JAMES WILLIAM BARNETT. J 

VS. 

GEORGE P. BISSELL, ABRAHAM G. BARNETT, 
NANCY C, BARNETT, SUSAN M. BARNEPP: JOBN T™ 
E. HILL, HENRY BURGESS, CHARLES A. ZOL: . 
LINGER. HANNA KAMM, ANDREW KAMM, 
GEORGE KAMM. CHARLES/ K@MM, HENRY ; 
KAMM. ANNA KAMM, NELWJIE KAM». BA~( - 
BETH RUDISILL, ANDKEW &. HOFFMEISTER, 
MARY J. McCURDY, ALFR ERSLEY. 
JOHN H. BASS. HENRY J. RULIS ‘ 
RUDISILL. axp OSCAR A. SIMONS. 


BRIEF FOR THE APPELLANTS. 
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Nolicitor tor Appellants. 


FORT WAYNE, IND. 
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Supreme Gourt of the United States, 


MARY WALL, WATSON WALL, SUSAN B. SHOAFFP, 

JOHN A. : HOAFF, BYRON HUESTON BARNET?, > Apprigants. 
anp JAMES WILLIAM BARNETT. j 

vs. 

GEORGE P. BISSELL, ABRAHAM G. BARNETT,> 
NANCY C, BARNETT, SUSAN M. BARNETT, JOON 
E. HILL, HENRY BURGESS, CHARLES A. ZOL- 
LINGER, HANNA KAMM, ANDREW KAMM, 
GEORGE KAMM, CHARLES KAMM, HENRY 
KAMM, ANNA KAMM, NELLIE KAM*, ELIZA- 
BETH RUDISILL, ANDREW C. HOFFMEISTER, 
MARY J. McCURDY, ALFRED HATTERSLEY. 
JOHN H. BASS, HENRY J. RUDISILL, ELIZALETH 
RUDISILL, anv OSCAR A. SIMONS. 


> APPELLEES. 


BSBRIEBE FOR THE APPELLANTS. 


STATEMENT OF THE CASE. 
On the 15th day of July, 1869, John H. Barnett and 
Abraham G. Barnett executed eight coupon bonds for 
$1,000 each to the appellee, Geoge P. Bissell; to each of 
which bonds were attached twenty coupons for semi-annual 


interest at the rate of nine per cent. per annum. 


ha ae a nage 


; 
‘ 


Fee apie 


Deeg ey 


‘ , , iy j 
4 Marvy Wall et ai. i (,eorde ad Bisseli el ale. 


trust deed executed 


bv said John H. Barnett on portions of lots 105 and 106, 


’ 


These bonds were Ss eHread DV 


in the original plat of Fort Wayne. 

At the Same time. and a8 2 part ot the transaetion in 
which said loan was made, the appelice, Henry J. Rudisill, 
united in the application for said loan. and it was then 
agreed that $5,000 of said loaned money should go to said 


4 


Rudisill, and that he should execute his bond to said John 
H. Barnett, binding himseif to pay five of said bonds and 


all the accruing interest thereon. and that said Rudisill 


should secure said bond by a mortgage on about thirteen 


acres of land adjoining the city of tort Wayne. 
[In pursuance of said agreement, said $5,000 of said 


. . . . v 
loaned money was paid over to said Rudisill and he exe- 


if. Barnett his bend to pay S5.000 of 


euted to said John 
sal on — 2 1. ee eeuted tow 
said loan and secured the same by mortgayve, executed by 


Darnett. the said eight bonds 


him and his wife to said 
and trust deed contained stipulations that they should be- 


come due upon failure to pay any imstallment of interest 
accruing thereon by virtue of which and the non-payment 


of the coupons talling due, the 15th of January, is79, the 
whole debt became due. 

John H Barnett died testate about the Sth day of 
January, 1872, and, by his will, devised said part of lot 106 
to the appellant, Mary Wall, for life, remainder to said 
Byron fineston Barnett, and the said portion of lot 105 to 
the appellant, Susan B. Shooff, for life, remainder to James 
William Barnett, and nominated said Abraham G. Bar- 
nett his executor. 


Upon the failure to pay said coupons, maturing on the 
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15th of January, 157%, the appellee, Bissell, filed his bill 
in the court below to foreclose said mortgages. This bill 
appears in the printed record, p. 1 to 8 inclusive. The 
bonds and coupons appear on p. 9, and the trust deed on 
p. 10 to 13 inclusive, and the bond of Rudisill and the 
mortgage securing the same appear on pages 14 and 15, 
and the will of John H. Barnett on pages 15, 16,17 and 18. 

The plaintiff below filed an amendment to his bill, 

ye) ») 


which appears on pn. 22, 25 and 24. But he afterwards 


filed a complete amenced bill, which appears on pages 34, 


i 


39, 36, 37, 38, 359,40 and 41. The exhibits are not again 
found in the printed record, but notes referring to them 
us above. 

[t appears from the bill, and, perhaps, all the subse- 
quent pleadings, that A. G. Barnett never took out letters 
testamentary or gave bond, or qualified as such. 

On the 23d of January, 1875, said Rudisill, desiring to 
sell said premises, mortgaged by him to John H. Barnett, 
to secure said 35,000, procured said A. G. Barnett to en- 
ter of record on the margin of the record of said mortgage 
the release thereof 1n the following terms: 

“Thereby release from any and all liens by reason of this 
mortgage the following of the premises herein described: 
All that p 

}2 


Range 12, east, this day conveyed by the said 


art of the southeast quarter of Section 35, Town- 
ship 31, 
Henry J. Kudisull to H. Burgess, Charles A. Zollinger and 
J.J. Kamm. Witness my hand and seal as such executor, 
January 25, 1575. ABRAHAM G. BARNETT, 
‘Executor of estate of John H. Barnett, deceased. 


* Attest: BR NI. KocH. Recorder of Allen County.” 


4 Mary Wall et cl. vs. Georye P. Bissell et atl. 
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The deed to Burgess, Zollinger and Kamm includes 
nearly all the land mortgaged to J. H. Barnett and a small 
piece south of the Bloomingdale road, making in all about 
16 acres. This deed is found on pages 69 and 70, and the 
land described in it is contained within the red lines on the 
map, on pages 248-9, exclusive of lot No. 3 and that por- 
tion between the west side of Spy Run avenue and the St. 
Joseph river, and it also includes the piece marked No. 6 
on said map, south of the red line, north of the Blooming- 
dale road and east of the right of way of the Fort Wayne, 
Jackson and Saginaw railroad, and also that part of their 
laid-out plat south of the Bloomingdale road. The prop- 
erty described in the mortgage of Rudisill to Barnett, page 
15, including all the land within the red lines on said map 
and said lot 6. It will thus be seen that the said release 
of A. G. Barnett covers all the land described in the mort- 
gage of Rudisill to J. H. Barnett, except that strip be- 
tween the west side of the Spy Run avenue and the St. 
Joseph river and said lot 3, and the three-cornered strip 
between the Bloomingdale road and Burgess avenue and 
Lafayette streets. 

On the 30th of October, 1869, Henry J. Rudisilland wife 
executed to Elizabeth Rudisill a mortgage on the “south 
half of the northeast quarter containing fifty seven 36-100 
acres ; the north halfof the southeast quarter, containing 
fifty-eight and 12-100 acres, and the southeast fraction 
containing twenty and 22-100 acres, all in Section Thirty- 
five (35), in Township Thirty-one (31), north of Range 
Twelve (12), east, saving and excepting therefrom all that 
part of said premises lying south of a line running westerly 
from the mill thereon and west of the St. Joseph road as 
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now traveled,’ with some other exceptions not material 
to notice. Said mortgage appears on pages 49 and 50, 
and was given to secure the payment of an annuity of $800 
a year from H. J. Rudisill to said Elizabeth Rudisill. This 
mortgage included the property described in the said 
mortgage from H. J. Rudisill to J. H. Barnett, except said 
lots Nos. 1 and 6 on said plat; it also ineluded all the 
property described in the deed to Burgess, Zollinger and 
Kamm, except said lot No. l onsaid plat. Said mortgage 
to Elizabeth Rudisill also covered the mill property, which 
includes the premises between the east line of Section 35 
and the center of the Spy Run avenue and north of the 
St. Joe turnpike. 

Lot 5 is not included in the Elizabeth Rudisill mort- 
gage. At the time H. J. Rndisill procured A. G. Barnett 
to execute said release of the J. H. Barnett mortgage, he 
executed to said Barnett a mortgage on the said mill 
property last above indicated, and also on said lot 5, to 
secure said bond so executed by said Rudisil to J. H. Bar- 
nett. Said lot 5 is of little value, stated by the master to 
be worth $1,100. This mortgage so executed to A. G. 
Barnett as a substituted security being a second lien sub- 
ject to Mrs. Rudisill’s mortgage as to all the property 
except lot 5, was worthless as a security for said bond for 
$5,000, and the interest and costs thereon, first executed 
by said Rudisill to J. H. Barnett. 


Elizabeth Rudisill, at the time the conveyance was made 
by H. J. Rudisill to Burgess, Zollinger and Kamm, also re- 
leased her mortgage on the premises so conveyed. This 
release, with other releases theretofore executed by her, 


reduced her mortgages to the mill property above specified. 


The master, on page 2-!9, finds this property worth 817.500. 


4 ” i 
This anhuity mortgage was purch: sed by the appllees 
Sass and Simons, after this suit was instituted, and they 
filed their cross bi!! for its foreclosure, which eppears on 
pages 44 to 49 inclusive. In said cross bill it was alleged 


, | “ ; 7 é 
that the dam and race was out of repair, and an application 
a 


—— 


was made to appoint a receiver wo repalr the same with 
, } — - a eld +>. amcs Sms 4 : 

money to be advanced DY sald bass and Simons. ihe re- 
” = 7 a ee | a _ 

celver was appointed by order, found on page 50 and 5l, 

. 7 >) 

and made two reports, one found on pages 105 and 104 

and the other on page 182. By tinese reports it appears 

that the receiver received from Simons and Sass and in- 


vested in said repairs the sum of S54.227.75. The amount 
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found due on the annu! 
Both of these Sulnis Were frst liens (T) the mill pro 
ertv. and amounted to S15.3560.20. and. of course would 
a ae Ra ‘ 
consume the mill property and leave the mortwvagve so e@eX- 
ecuted to A. G. Barnett wort! 
executed bv Rudisill to J. Hl. Barnett. 
It thus becomes apparent that unless the release of 


said A. G. Barnett of the mortgage executed by Rudisill 


to J. H. Barnett shall be held void and the validity of 
said mortgage established, said $5,000 secured by it will 


be lost to the estate of said Barnett. and the portions of 
the lots 105 and LO6 covered by J. H. Barnett’s trust deed to 
Bissell will have to bear the burden of Bissell’s debt of 
$8,000. instead of only 83.000 of it, as was first agreed. 


Whether or not this release is valid or invalid in law 


n> 

— 
_— 
- 
f 


is the main question in 


When Bissell filed his bill to foreclose his mortgage, 


‘ te" 7 ' : , ry 
M "! if Qu cf ad.. VS. Creorge i. Biased et ai. é 
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he set up this bond and mortgage of Rudisill to J. H. Bar- 


» iL or _ lazgad 1° » QA OOD r hic 
nett, aud asked it aiso toreciosed, to pay the $5,000 of his 


4 . . > st . aa es ; . ; —— } hey 

debt, which Rudisill nad assumMeada, mee amended bill. 
. 6>6) 4 > ” ry* i ° . | ,7 . 

pages oz to 40 inclusive. lo this amended bill the appel- 


~fh ¢-, &f end 


lants filed their answers, pages 51 and page &0 to &4, a1 

also their Cross bill, page Sb to O2. in this cress bill the 
appellants, after setting up said mortgages, bonds and the 
release so executed by A. G. Barnett, ask that said release 
be decreed void and that the Rudrsill mortgage to J. H. 
Barnett be foreclosed and the proceeds of the sale of the 
property be applied to pay the five-eighths of the Bissell 
loan and the interest accrued thereon after Rudisill ceased 
tO pay the said interest and the costs. It is averred in 
this cross bill that said A. G. Barnett “declined, failed 
and refused to accept said trust, but renounced the same 
by then and there failing for more than twenty days after 
said will was duly probated, to qualify and give bond as 


such executor, and never has so qualified or given bond as 


,* 


? : } ce 


such executor, or otherwise, or lawfully assumed to dis- 
charge the duties as such executor, or execute the trust 
created by or under said will,” page 89. 

Bass and Simons purchased the equity of redemption 
in the property in 1879 and 188C, and paid for the same 
and had the conveyances made to George Esmond to hold 
in trust for them. See their answer on page 180. Simons 
and Bass also purchased a portion of Zollinger’s one- 
fourth interest in the property conveyed by Rudisill to Bur- 
gess, Zollinger and Kamm. 

Simons and Bass, with Hoffmeister, Hattersley and 
McCurdy, who had also purchased small interests in Zol- 


‘d their cross bill, in which they set 


a 


. 


linger s purchase, file 
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up the annuity mortgage, the loan from Bissell to Barnett, 


the coupon bonds and trust deed to secure the same; the 
receipt by H. J. Rudisill of $5,000 of said loaned money 
and that he had assumed the payment of that amount of 
said loan and given his said bond in the penal sum of 
$10,000, conditioned on the payment of said $5,000, and 
secured the same by mortgage on said thirteen acres of 
land. That J. H. Barnett died in 1872 testate, and by his 
will appointed A. G. Barnett his executor, and vested in 
him “extensive and extraordinary powers in trust, and 
directed that he should act without giving bond or taking out 
letters testamentary, and that said A. G. Barnett, suppos- 
ing in good faith that he was lawfully authorized to exer- 
cise the powers conferred upon him by said will without 
oath, bond or letters testamentary proceeded without such 
oath, bond or letters to take possession of the estate of 
said John H. Barnett, and settle the same and execute the 
trusts vested in him by said will, and was recognized and 
treated as the lawful custodian and representative of the 
estate of said John H. Barnett by all the debtors, credit- 
ors, heirs and legatees thereof.’’ They further set up the 
sale by Rudisill to Burgess, Zollinger and Kamm, and the 
release of the Rudisill mortgage to John H. Barnett by A. 
G. Barnett and the release by Elizabeth Rudisillas to the 
premises so sold to Burgess, Zollinger and Kamm, and 
that she executed said release supposing it would make a 
clear title in the lands so sold to Burgess, Zollinger and 
Kamm. Their cross bill further sets up the purchase by 
Bass and Simons of the annuity mortgage and also a pur- 
chase by the cross complainants of Zollinger’s interest in 
the thirteen acres mortgaged by Rudisill to J. H. Bar- 
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mortgage an? are secking to foreclose the same. It is 
also averred that said Bissell in making said loan did the 
same through an agent, who acted also for the Barnetts, 
in getting the bonds and mortgage from Rudisill, and that 
Bissell knew nothing of the latter transaction till he came 
to file his bill to foreclose, and it is also averred that Rudi- 
sill and A. G. Barnett consulted witii this agent as to the 
release of said mortgace and the substitution ot the mort- 
gage on the mill property, and assented to the same. It 
is also averred that A. G. Barnett has exercised the 
powers and executed the trust vested in him under the 
will and settled the estate with the knowledge and con- 
sent of all persons interested. The prayers of both these 
cross-bills are, that the title of all the parties to said thir- 


’ 


teen acres derived through the deed from H.J. Rudisill 
and wife to Burgess, Zollinger and Kamm, be quieted as 
against said Bissell and the appellants, and that said re- 
lease so executed by said A. G. Barneit be confirmed and 
established. The case was first heard on a preliminary 
argument upon which an interlocutory finding and decree 
were made and entered, declaring the Opini n of the Court 
and fixing the theery upon which the cyse should progress 
to final decree. This interlocutory decree declared the 


, , ‘ 37> ssielis Je 4 > - * ‘ : ? 
release so executed by A. G. Barnett of said mortgage of 
. 3 < 


‘ 


Rudisill to A. H. Barnett was void because said A. G. Bar- 
nett had never taken out letters testamentary or qualified 
or given bond as executor, and that as to Bissell and the 
appellants, said release was inoperative. 

Upon final hearing this interlocutory finding and de- 
cree were set aside, and the Court found the loan by Bissell 


to Barnetts and that the same was secured by said eight 
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bonds and trust deed, and that there was due thereon 
$11,683.04. That H. J. Rudisill, for a good and sufficient 
consideration assumed to pay the principal and interest of 
five of said bonds, and secured his sald obligation by his 
penal bond in the sum of $10,000 and secured the same by 
his mortgage, his wife joining therein, on said thirteen 
acres of land. Th: t said John H. Barnett died on the 23rd 
day of January, 1872, testate, and by his will appointed 
A. G. Barnett the executor and trustee of his estate, and 
by authority thereof the said A. G. Barnett did exercise 
the functions of executor and trustee in the settlement of 
said estate without civing bond or taking any oath or re- 
ceiving any letters testamentary as such executor; that 
said sale to Burgess, Zollinger and Kamm, was made as 
averred, and the release of said mortgage from Rudisill 
to J. H. Barnett was entered on the mortgage record by 
A. G. Barnett, and the execution to him by Rudisill of the 
substituted mortgage an the mill property. The execution 
of the annuity mortgage is also found as averred, and that 
there is due thereon $11,132.45, and that there is due 
Simons and Bass the sum of $4,227.75 for money invested 
by them in repairs through the receiver, all of which was 
prior to the hen of the A. (Cr. Barnett 
mortgage. And it is further found that said annuity 


found to be liens 


mortgage continued to be a prior lien on the lands covered 
by the mortgage to A. G. Barnett, except as to that part 
conveyed to Burgess, Zollinger and Kamm, and that the 
said substituted mortgage given to A. G. Barnett, was a 
lien on the mill property, but subsequent to the lien for 
said advances and the lien of the annuity mortgage, and 


upon these findings the equity 1s found to be with Burgess, 
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ent [ s devised respes tively. located li the city 


“of Fort Wevne. until such rents and the reasonable use 
hole homestead place, including that devised to 
‘ics. Susan Shoaff, and to himself, until such funds so 
*arising irom reits. use of homestead. moneys, personal 
‘property, etc., shall be enough to pay my debts, funeral 
expenses, debts of last illness, and to purchase a lot in 
*Lindenweod cemetery, properly and fairly improve it, 


. ind i * = | } . : nt t ° - } an ‘ 
pay ior exhuming the reimnains of my iathe and mother, 


‘their iuterment. and the erection of a monument suitable 
*to tnelr condition in life, in said lot, and this shail be 
done speedily as the nature of the business shall allow, 
‘after which the devisees respectively herein lastly named 
and incidentally referred to, shail control said property as 


"Tie Saine is Intended in the res} ecilve clauses wherein 


The appellants insist that said final findings and de- 


cree are erroneous and inequitable SO far as the Same finds 


that the ‘“‘equity is with the defendants, Henry Burgess, 
}] C. Kamm, Andrew J. Kamm, George L. Kamm, 


(‘herles Kamin. Heurvy Kamm. Anna Kamm, Nellie Kamm, 
Qiscar A. Simons and John H. Bass on the answer and 
woss-bills. and that they and eask of them hed 

cross-Dilis, and that thev and each oI them are entitied to 


7 


have their title quieted in them, as against the plaintiff, 
(reorce P. Bissell and their co-defendants, Abraham G. 
Barn 4 es Nancy Catharine Barnett, Susan M. Barnett, 
Byron Heuston Barnett, William Barnett. Susan B. Shoaff, 
John A. Shoaff, Mary Ann Wall and Watson Wall, and all 
persons claiming under, by or through them, to the lands 


conveyed to Henry Burgess, Charles A. Zollinger and 


te. except tune homestead, and to have control of 


: 
5 
: 
é 
3 


if) V/ 


sacob J Komi ' ’ big 
otra diay af Jane (+? bia Vs Ul He ibay it Swear 
uniter, andoain the « {| i etn thie Wogan 


Lind the pppoe it | Chast add othe por 


tions of sue 1} ii ck otnorteomered 
Premises, OF MY | ced ) 
exooutad Ih ble | i wile to ohm bi. Bar 
nett to seenre > | f | ahedbot. 4 role: d 
from said morty to bo foreclosed ¢{ 

Chie delet secured { if 
mortyage SO Xe . rf i ' Lore 
Cronmeous and me To = : the eloar Tis hi 
nna equitios OF said appelia ned sutd Ceeoree Po Bissell 


The appella ) he following pavt of said 


finial! docree mee ¢} i} } 1 i 


Vid ato fi evel bererad oy + ead by 


“the Court, that \ hol 
“Tl. Rass, Tlens \ . Andrew 
“ Wamm, George | . heh 
‘and Nellte Kar my tl ITV a 
‘* Rudisall to Bur: L iy fores 
‘and deseribed a: 

ee A part of th t) 
ee (thar) and a part i) 
“an tewnship tharcy : ive (1 
*Soust, fo-wnl (0 
“west corner of | 
‘to Fort W AVRO, 
“west along the 
“tine of the feeder 
* southweasterty al, 

, * 


“the right of way of \' 


i? 


~~ _— -~. 


Maury Wall et al. vs. George P. Bissell et ai. 
‘naw railroad ; thence southeasterly along the said right 
‘of way to the center of the Bloomingdale road ; thence 
“northeasterly with the center of said road to its inter- 
“section with the north line of Elizabeth street; thence 
‘with the north line of said street to a point due north of 
‘‘the northwest corner of lot eleven (11), in Rudisill’s sub- 
“division of part of lot eight (8), in Well’s Pre-emption ; 
‘thence northerly, at right angels, to said street, three 
‘hundred and forty-three (3843) feet; thence easterly, 
‘parallel with said Elizabeth street, three hundred and 
“ cighty-seven (387) feet, to the west line of the St. Joseph 
“road; thence northerly with the line of said road, two 
‘hundred and twelve (212) feet; thence west parallel with 
* Elizabeth street, to a point due south of the place of be- 
“ginning; thence north to the place of beginning, saving 
“and excepting that when said tract is sub-divided into 
“lots, an alley twelve feet wide, must be left on the south 
‘and west sides ef the lot occupied as a miller’s residence, 
‘sand also that a street fifty feet wide shall be left on the 
‘north and west sides of the tract of land now owned and 
“occupied by Elizabeth Rudisill, and the title of each of 
‘them to the several part or parts of said lands now owned 
by him or her, be, and the same is hereby, forever quieted 
‘and established against all claims of the plaintiff, and of 
‘the defendants, Abraham G. Barnett, Nancy C. Barnett, 
“Susan M. Barnett, James William Barnett, Byron Heus- 
“ton Barnett, Mary A. Wall, Susan B. Shoaff, and all 
‘persons claiming under them; and that the said mort- 
gage executed by Henry J. Rudisill and wife to John H. 
* Barnett, as aforesaid, on the 13th day of December, 1871, 
“is not a lien upon any part of said lands last described.” 


And the appellants insist that said paragraph in said 
decree and every part thereof, is erroneous and against 
equity, and violates the clear rights of the appellants and 
said Bissell. But they say and insist that instead thereof 
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said Court below should have found and decreed that the 
equities were with the appellants and said Bissell, and 
that they were entitled to have said mortgage executed by 
Heury J. Rudisill and wife to said J. H. Barnett, fore- 
closed and the land therein described held to pay the said 
$5,000, and the interest thereon not paid by said Rudisill 
and such other and further relief should have been decreed 


to the appellants as their rights and equity required. 
ARGUMENT. 


There are two principal questions for discussion in 
this case: 

First.—Had A. G. Barnett power by virtue of his 
nomination as executor in the will of John H. Barnett, 
without qualifying, giving bond, or taking out /etters tes- 
mentary from the proper Court, to release the mortgage 


executed by Rudisill and wife to said testate ? 


Sreconp.—Did the will create and vest in A. G. Bar- 
nett such trusts and powers as enabled him to legally dis- 


charge said mortgage without letters testamentary ? 


First.-—-A. G. Barnett’s nomination as executor gave 
him no power or authority as such until he was appointed 
executor by the Court having probate jurisdiction, and 
qualified, gave bond and letters testamentary were issued 


to him. 


The following statutes were in force at the time J. H. 
Barnett died, and continued in force until long after A. G. 
Barnett executed said release, and are yet in force with 


only immaterial verbal changes: 
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“* Be it enacted by the Legislature of the State of Indiana, 
‘That after the expiration of ten days from the time when 
‘“‘ the existence of a will shall have been made known, and 
“it shall have been duly admitted to probate, the proper 
“clerk shall issue letters testamentary thereon to the 
‘‘ persons named therein as executors who shall qualify, 


een + 


‘‘ ynless— 


“© Firat. 


‘“‘of making a contract; 


Except married women, they being incapable 


“ Second.—Be under the age of twenty-one years ; 
‘* Third.—Have been convicted of an infamous crime; 


‘* Fourth.—Or shall be adjudged incompetent by rea- 
‘‘son of improvidence, habitual drunkenness, or other in- 
“capacity, * * * 

“Sec. 3. Every person named in the will as executor, 
‘‘who shall qualify and give bond, shall be named in such 
“letters, and every person not thus named, shall be deemed 
‘“‘ superceded. 


“Sec. 4. Any person who is appointed executor 
‘““who shall renounce his trust, in writing, filed with the 
‘clerk, or who shall fail to qualify and give a bond within 
‘“‘twenty days after probate of such will, shall be deemed 
“to have renounced such appointment, and such letters 
‘“‘ shall issue to any other person named in the will capable 
‘and willing to accept such trust. 


“Sec. 5. No executor named in the will shall inter- 
‘“‘fere with the estate entrusted to him further than to 
“preserve the same until the issuing of letters; but for 
‘“‘that purpose he may prosecute any suit to prevent the 
‘loss of any part thereof. 


“Sec. 6. If there be no person named in the will as 
‘executor, or of those named therein fail to qualify, have 
“renounced, or have been removed, letters of administra- 
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“tion, with the will annexed, shall be granted by the 
“proper clerk or court, to any competent residuary lega- 
“tee named in such will, willing to accept, or if there be 
“none willing to accept, then to any competent legatee, 
‘Cor if there be none such willing to accept, then to any 
“competent person under the same regulations as in grant- 
‘ing letters of administration in case of intestacy.” 


At common law the execution of the will in which an 
executor is named and its probate by the executor vests in 
him the testator’s title to his personal estaet; and, of course, 
the right to collect and release debts due him. But under 
our system the management of estates of deceased persons 
is entirely regulated by statutes. No person is authorized 
to act as executor nor administrator untill he is appointed 
and receives his letters from the proper court. This pro- 
position was settled by our Supreme Court in the case of 
Landers v. Stone, 45 Ind., 408. The Court in passing 
upon an application for letters of administration as to 
property not disposed by the will notwithstanding an ex- 
ecutor had been appointed, says: 

‘‘Whenever there is a will there must be either an 
‘executor or administrator with the will annexed. The 
“only difference between an executor and an administrator 
“with the will annexed, consists in their mode of appoint- 
“ment. The one is designated by the testator and ap- 


‘pointed by the clerk or court. The other is appointed 
‘by the clerk or court.” 


In Croxton v. Bennor, 103 Ind., 226, and in Jefferson- 
ville, etc. v. Swayne, 26 Ind., 477, it is held that— 


“The jurisdiction of the court to grant letters of ad- 
‘‘ ministration is derived from the statute, and can only be 
“ exercised in the cases provided for thereby.” 
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That the common law power of executors to act be- 
fore letters testamentary are issued to them is entirely 
abolished by these statutes is clearly declared in Kent's 
Com., vol. 4, p. 519: 


‘But by the New York Revised Statutes some judi- 
‘cious Improvements are made upen the antecedent law. It 
‘is declared that infants under the age of tweity-one 
years, and aliens not being inliabitants of the State are 
“not competent to serve as executors: nor ison married 
“woman entitled to letters testamentary unless with the 
“consent, in writing, of her husband; and in that case he 
“is deemed responsible for her acts jointly with her. <A 
“non-resident executor 1s required to give the like bond 
‘as is required by law of administrators, and on the ob- 
“jection of a creditor or other person interested in the 
“estate, the Surrogate, on reasonable cause shown, may 
‘require the like security from any executor, cither be- 
“fore or after letters testamentary are granted. If letters 
“be granted upon any will, the executors not named in 
‘them, cannot act until they appear and qualify, nor can 
“an executor interfere with an estate except to pay 
“funeral charges, before letters testamentary are granted, 
“and the power of an executor of an executor to adminis- 
“ter on the estate of the first testator is abolished. These 
“ provisions are calculated to secure fidelity and increase 


a 
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confidence in the execution of a delicate and dangerous 


“ 


‘trust. 

Under the above statutes and authorities the appel- 
lants claim that. A. G. Barnett, although named in the 
will as executor had no power-to act as such until he was 
duly appointed by the proper court, and qualified, and gave 
bond as the statutes required, and that his failure for more 
than twenty days to apply for letters, was by the express 


terms of the statute a renunciation of his rights and pow- 


)s) 
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ers as executor, and anything done by him assuming to 
act aS executor was absolutely void for want of power. 


>» 4 


Having thus renounced his rights as exeeutor, by fail- 
ing within the twenty days to apply for letters, his execu- 
tion of said release of Rudisill’s mortgage to the testate 
was absolutely void. <A release of that mortgage could 
not be made by A. G. Barnett, because he was not inter 
ested in it nor in the property devised to the appellants 


for the benefit of which the released mortgage was mace. 


A release of a debt can only be made by the party 
legally or equitably entitled to it. 


“A prolense of a debt should be made bv him who has 


‘the lecal Interest in it: and if made by one who has not 
“such ahi interest, but Is beneficially interested, and is 
“not the plaintiff of record, though this may, for many 
st purpose: release the debt, it has been held it cannot de- 
“font the anetion at law. If the release be made bv the 
“trustee, or other party having the legal interest it can 
“be set aside. iftte the prejudice of the party beneficially 
‘interested. and made without his consent.’ 

” Parsons on Com. Law, 221, 222. 

Kastman v. Wright. 6 Pick., 5 


Loring v. Drackett, 3 Plek. 403. 


This mortgage from itndisill to J. H. Barnett by sub- 
rogation was equitably transferred to bissell. He was a 
ereditor of both Rudisill and Barnett. Barnett held it in 
trust for Dissell and any effort of Barnett’s, by means of 
his will to place said Rudisill mortgage in the hands of 
A. G. Barnett, or subject to his control with power to en- 
able him to collect and waste it or release it would be a 
violation of the clearest equity of Bissell, and a iraud Upod 


his rights, whatever may have been the irresponsible powers 
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at common law if an executor eisidinared in the will, but 


who has taken out no letters and civen no bond. 


The statutory system prevziling in America will not 
tolerate such irresponsible ‘exercise of said powers. 
Neither does it make any difference that this nortgage 
SO held by Fi H, Barnett Was To benefit his dey sees of the 
interest he held in lots 105 and 106. Our statutory pro- 
Visions are intended to protect levatees and devisees as 
well as creditors. 

Chancellor nent, 11) the ubove paragraph, makes ho 
distinetion between creditors and beneficiaries under the 
will. The statutes are designed alike to protect all. 
When a will creates a right the statute requiring a bond 
from the executor before he can act, applies to and pro- 
tects such right as well as the rights of creditors. An 
honest administration in all respects and the protection of 


all rights is the purpose of the statute., 
The following authorities clearly sustain these views : 


Section 2 of Mr. Schowle's iuxecutors and Adminis- 
trators, declares the rule to be: ‘That as to the preserva- 
tion of property and the payment of debts there is little 
or no difference found in modern practice between the 
administration of testate and intestate estates. ‘ The 
modern tendency, however, both in England and the 
United States, is * * * to require both executors 
and, administrators to take out letters and qualify in the 
same special court; rendering their accounts upon a like 


nlan and subject to a like supervision. 


In section 52 the author says: ‘Ilence according to 


our present proceedure an executor derives his office (1) 


24 Marvy Wall et al. vs. George P. Bissell et al. 


from a testamentarv appointment, which (2) is confirmed 
by a decree of the probate eourt. and the issue of letters 


testamentary to him accordingly.” 


Also section 137. “In other words qualification by 
bond is a pre-requisite to receiving letters testamentary. 
The executor derives his office only under a testamentary 
appointment which has afterwards been confirmed by a 
decree of the Probate court, and the grant of letters; nor 
is one entitled to exercise any power as executor until he 
has been duly qualified. Such is the rule in most Ameri- 
can states as prescribed by the legislature. * * In some 
states the court cannot dispense with surety should the 
will direct otherwise.” 

In Bankhead v. Hubbard, 14 Ark., 298, the will con- 
tained this provision : 

“Lastly Lappoint my beloved wife sole executrix 
and direet that she shail not be required to give bond.” 

The elerk, in vacation, issued letters without bond, 
which were set aside by the court below, and an appeal. 
taken. The statutes of Arkansas, like those of Indiana, 
require bond to be given when letters issue. After citing 
these statutes the Court Says: 

“These provisions speak for themselves, and are too 
“plain to require construction. They indicate the general 
“policy of the act to be to require security in all cases. 
“This security is for the benefit of creditors, heirs, de- 
‘“‘visees, and legatees, and there ave but few instances in 
“which it should Le dispensed with. Perhaps in the case 
‘ofa sole heir or devisee being appointed executer or ad- 
‘“‘ministrator, and no debts against the estate, bond and 
‘““security need not be given, because waste or mismuan- 


_ 
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‘““agement of the estate would be guarded against by mo- 
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“tives of self-interest, and in any event could injure no 


“ one but himself.” 


In Hunter v. Bryson, 5, Gill v. Johnson, 453, the testa- 


tor in Lreland., by his will, appointed trustees and execu- 


tors in Ireland, and proceeds as follows: 


‘“ And as all the property that I have now willed is in 


A 
. 
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trustees of all my property in America, and itis my will 


best. and so soon as they conveniently can they shall 
remit said property to my trustees and executors that I 
have hereby nominated and appointed in [reland.”’ 


Bryson’s co-trustees in Baltimore had refused to act, 


and Bryson had taken out letters of administration on the 


testate’s estate. and in that 


character 


had 


collected the 


money in controversy. The petitioner, who was one of 


the executors in Ireland, asked that Bryson be ordered to 


pay the money to him, while Bryson asked for an order 


to pay the money by himself as administrator to himself as 


trustee, which order the Court below entered, from which 


the appeal was taken. 


The Court Says: 


* The provision in the will per se, created them limited 


‘executors, and two of them having declined the appoint- 
‘‘ment and the third accepted it, he is bound to execute 


“the trust in the mode prescribed by the instrument un- 


our firm in Baltimore, in Ameriea, known by the name 
or firm of McCartney & Saunders, I, therefore, nominate 
and appoint Hugh Thompson, merchant, Nathan G. Bry- 
son, and Thomas Haines, all of Baltimore, in America, 


that these trustees that 1 have appointed to do all my 
said Ancrican affairs, shall have full power to act for me 
and to settle all my accounts in the way they shall think 
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‘“‘der which he derives his authority. * * * But sup- 
“pose him not to be created executor by the clause in the 
will which has been referred to, and that the testator’s 
““design was that the persons appointed should act liter- 
“ally as trustees without taking out any letters testa- 
mentary or of administration the appointment is a nullity 


. 


~~ 


o 
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as far as the personal estate is concerned being an at- 


~~ 
° 


tempt to evade the provisions of our testamentary sys- 


- 
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tem in a way which the law does not tolerate. 


‘‘The administrator in relation to the personalty, is 
*‘ ex officio bound to the execution of every duty with which 
“it was illegally attempted to clothe the trustees. And 
“the effort to transfer the funds in the manner proposed 
‘““by the decree from the hands of Nathan G. Bryson, as 
‘‘administrator, to those of Nathan G. Bryson, as trustee, 
‘‘is giving a construction to the act of the testator to which 
‘no principal of judicial interpretation will lend even a 


“momentary sanction.” 


The following authorities sustain the above theories: 


19 Ala., 666, 6 Ga., 443, 9 Pick., 395, 7 Gratt., 36, 
32 Conn., 502, 7 Watts &S.,401, 60 Me., 411, 1 B.Monr 234. 
17 Miss., 359, 59 Mo., 491. 


But it was claimed below, and will be here, that A. G. 
Barnett, was invested by tlie will with sufficient powers as 
trustee to authorize him to release the mortgage even if 
he could not act in that behalf as executor until he had 


qualified and given bond as required by statute. 


The proposition is that although he could not act as 
executor because he had given no bond, he could act as 
trustee, although he had given no bonds. The argument 
concedes that the law gave him no power to act directly 
as executor, for the want of a bond but would authorize 


him to act indirectly as trustee. even without bond. or in 
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other words, that he might waste this mortgage debt be- 
longing to Bissell and these appellants, as trustee, without 
any available responsibility. It is claimed that the will 
must be construed that where it declares he shall “ collect 
all debts, judgments or choses in action due me at my 
death,” he was to do so as trustee, and not as executor. 
[ submit that such a construction cannot be tolerated. If 
it be the true construction, then the provision is void, as 
held in the case of Bryson », Johnson, above cited. 

It is sufficient answer to this claim that this mortgage 
asset was not left by the will to A. G. Barnett, he had no 
right or title to it to hold it in trust or otherwise. There 
is no express authority given to him to deal with it as 
trustee, but the collection of it is the ordinary duty of an 
executor, and is covered by his bond, even if the clause 
shall be so construed as not to expressly authorize him to 
collect as executor, yet the intent that he should so collect 
will be presumed. 

In Sanderson v. Stearns, 6 Mass., 37, it was held that 
where the income of a certain fund was given to one for 
life, and after her death the principal to her children, the 
executor or administrator, with the will annexed, was the 
trustee. 

But there are statutory difficulties in the way of the 
administration of the estate of J. H. Barnett by A. G. 
Barnett as trustee and not as exeeutor. Trusts and powers 
in Indiana are subject to the provisions of our Revised 
Statutes of 1881. 

Sec. 2977. “No person who shall in good faith pay 
‘money to a trustee authorized to receive the same, shall 
‘‘ be responsible for the proper application of such money. 


*. 


ts 


a 
. 


Mary Wall et al. vs. George P. Bissell et al. 


Sec. 2978. “Upon the death of a sole or surviving 
trustee of an express trust, the same shall vest in the 
court having jurisdiction thereof and such court shall 
forthwith appoint a successor in whom the trust shall 
vest. 

“Sec. 2980. ‘ Trustees having violated, or attempted 
to violate any express trust, or becoming insolvent, or of 
whose solvency or that of their sureties, there is reason- 
able doubt, or for other cause, in the disecression of a 
court having jurisdiction may, on the petition of any 
person interested, after hearing, be removed by such 
court, and all vacancies in express trusteeships may be 
filled by the Court. 

Sec. 20090. * Upon the death cf the cestui que trust, or 
upon the determination of the terms and conditions of 
the instrument creating it, it shall be the duty of the 
trustee to at once account for and pay over to the person 
or persons entitled thereto to the money and assets that 


may be on hand, belonging to the trust. 


Sec. 2096. “ [fany trustee of any trust now existing 
shall be dead or any trustee of a trust now, or hereafter 
to be created, shall die, or for any cause refuse to act, 
the Cireuit court or Superior court of the proper county 
may fill the vacancy by the appointment of some suitable 
person who shall execute bonds for the faithful perform- 
ance of the duties of his trust as herein before provided. 

Sec. 2997. ‘* Said trustee, and the funds in his hands 
shall be at all times under the equitable control of the 
court having jurisdiction thereof for the preservation of 


the funds, and carrying out the purposes of the trust.” 


If the trusts claimed to be created by this will are ex- 


press trusts to be executed by a trustee, and not an execu- 


to 


and may be administered by the trustee so long as he re- 


a Rae ] ' a ie y . - o- 
r. then they are within the provisions of the above statutes 
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mains solvent, and acts honestly without the supervision 
of any court. If however, he becomes insolvent, or refuses 
to act, or resigns, or of whose solvency there is a reason- 
able doubt, the Superior court which has no probate juris- 
diction whatever, upon the petition of any one interested, 
may appoint a trustee, and take entire jurisdiction of the 
estate, and the administration thereof. Such a theory 
would oust our Cireuit courts of probate jurisdiction of 
such estates, and either transfer their administration to 
the Superior court, or the trustee, if he acts discreetly, 
may close the estate up in defiance of the jurisdiction of 
the Cireut court which possesses exclusive probate power. 
If this can be done as to heirs, distributees, legatees, and 
devisees it can be done as to creditors, and the safer and 
better Svstem of the administration of estates in the United 
States is destroved, and a system worse than that under 


the cominon Inw adopted. 


But even if such a theory can be sustained, I insist 
that the trustec must under a fair construction of seetions 
2480, 2996 and 2997, give bond before he can undertake 
the administration of such an estate. To suffer such a 
trustee to assume the administration of such an estate 
without bond or without the authority of the probate court, 
would be distructive to the rights of the cestuts que trust, 
and in violation of the said statutes, and the statutes first 
above cited, vesting exclusive jurisdiction over estates, 
and the granting of letters testamentary and administra- 
tion in our Cireuit courts. I insist, that these statutes 
upon trusts and powers properly construed, in no way 
conflict with the statutes first above set forth governing 


the administration of estates. I concede a testator can 
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devise real estate in trust for any proper purpose, and 


that legacies may be given in trust after the administra- 
tion is through. In both these cases the trusts will be 
good, and be subject to the provisions of the above stat- 
utes upon the subject. In both the trusts will be subject 
first to the due administration of the estate. The land 
so devised will vest at once in the trustee, upon the pro- 
bate of the will, but subject to be sold by the executor 
to pay debts under the proper proceedings in the probate 
court. In case of the legacy the executor will retain it if 
necessary to pay debts, and the gift in trust fails. An 
attempt te create a legacy in trust that shall pass directly 
to the trustee, and exclude the executor and the jurisdic- 
tion of the probate court, would be void upon this propo- 
sition. The cases above cited from Maryland and Arkan- 
sas are in point. 

gut suppose, by a due construction of Barnett’s will, 
A. G. Barnett was created trustee as claimed, and that the 
testator had the power under the law to create such a trustee 
to the exclusion of the probate jurisdiction over and the or- 
dinary administration of the estate. I insist the release 
and waste of this mortgage was not within his power. It 
was left in trust to be collected and applied to the payment 
of five-eighths of the Bissell mortgage. It was left for the 
benefit and protection of the devisees of the property 
mortgaged to Bissell. 

It was insisted below that this will created a power in 
trust over this mortgage. It is manifest that no such power 
was created or can exist. 

The will did not, nor could not, create in A. G. Bar- 


nett a collateral power over this mortgage. If it did not 


Mary Wall et al. vs. George P. Bissell et al. 31 


vest the title to the mortgage in him the power would be 
void. If he did not take the title to the mortgage it vested 
nowhere under the will. If he did not take it as trustee, 
no one did except the executor or administrator, with the 
will annexed, and if the title vested in such officer his power 
to collect would exclude the power of the trustee and thus 
avoid it. 

But I insist that no intent can be gathered from the 
will to vest the title to this mortgage in A. G. Barnett, as 
trustee. Such intent is negatived by the express terms 
of the gift to him as executor. 

But suppose the title to this mortgage did vest in A. 
G. Barnett, in trust, to collect and pay the testate’s debt to 
Bissell. Can his release of it for nothing be sustained? 
I insist the release was fraudulent, and that the very par- 
ties now insisting on it were the principal parties in the 
fraud. If A. G. Barnett held the title to the mortgage at 
all, he held it in trust for Mary Wall and Susan Shoaff, 
who were married women, and James W. Barnett and By- 
ron H. Barnett, who are minors. 

None of these cestuis gue trust were parties to this re- 
lease, or had any knowledge that it was executed. In 
violation of their rights and of the duties of the trustee, 
Rudisill, with the co-operation of Burgess, Zollinger and 
Kamm, procured Barnett to make this release. Mr. 
O’Rourke, who was employed by burgess, Zollinger and 
Kamm, as their attorney to examine the title prior to 
their purchase, found this mortgage and assisted in having 
it released. 

Rudisill, in his deposition, gives the following ac- 
count of that transaction. (See printed record page 238.) 


To interrogatory number 5, he savs: 


‘] es 'y ' 4 a ed td » | a f= sr’ < _— 
l@ mortlase Ot wahuary nav, 10fd, was given to 


a ‘ © ‘ 


} . ? : ++ = " . ; j ;> : ] siti 
a Ab Urn (: Parnet , executor OI J. He barnett, dec eased, 


; :; , : i 7. . | 
sole y Tor and in consideration of his release of the mort- 
, > - 4] 7 . m all y . — 
“race ' December 15th. L871. upon ali lands conveved 
< < ‘ > 


“to icieea: Kamm, Zollinger and Burgess. I had made 
‘‘a sale to these parties of a portion of the land covered 
“by the mortgage ot December 15th, 1s71, and could 
"not complete the sale or sive a clear title without 
‘* this release The mortgage contemplated in the origi- 
“nal agreement, and in all the conversations in regard 
“to this matter. had with Messrs. J. Hough, J. H. 
‘“ Barnett, A. G. Barnett and D. C. Fisher they never 
‘elaimed to me that it was the intention or the under- 
“standing that I should mortgage the mili property, and 
a | repeat that had not the ee re of December Sist, 
Oe - 


“1871, been cancelled that January 25d, 1875, would 


not have 


been given. 


Interrogatory 


a 


j ] rie } , -— one 7 — » . ~ 
** States the particulars of the sale to Messrs. Burgess, 


° 


‘Zollinger and Kamm. and the release by A. G. Barnett 
‘of vour first mortgage to J. H. Barnett. what Messrs. 
‘* Burgess, Zollinger and Kamm paid, and whether the sale 


“was not in the utmost good faith on their part and 


yours = 


iy a eee are umber 6 ] pi aa i 
o interrogatory numoer 0 he Says: 


‘“ The sale was made in the utmost good faith between 


ie consideration paid was the amount recited in 
‘the deed to them by me. which I do not now recollect— 
“several thousand dollars. The negotiations for the sale 
‘and oer were between Mr. J. J. Kamm and myself, 
‘‘and after the price and the terms were agreed upon, Ed- 


ran °—D . 4 S er ] 7 = fanawea Me . 
ae Rourke. attoruev. was selected bv Messrs. Kamm, 


7 os + 7 a. ‘ x | ‘7 pee . . + . 4 ; ~~ . s< ; 7 ef ‘y . 
* Burcess and Zollineer. to make an abstract ot title foz 


pen he enmne to the mort rave 0 f December 13th, 
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** 1871, I informed him that Mr. A. G. Barnett, as execu- 
“tor of J. H. Barnett’s estate, had told me that the power 
* had been expressly conferred upon him by his deceased 
‘brother, to release mortgages and do many other things 
that he might consider for the best interest of the estate 
“to do, and that upon the execution of another mortgage 
‘upon property of equal value, he would release that of 
‘December 13th, 187!. Mr. O’ Rourke accepted this ar- 
‘rangement as satisfactory, and I went with Mr. A. G. 

Barnett to Mr. W. H. Withers had a new mortgage cov- 

ering the mill property as subsequently sold to Mr. John 
-E. Hill, jr., prepared, acknowledged and signed by my- 
‘self and wife, and then with Messrs. Withers, Barnett 
-and O'Rourke, went to the recorder’s office, and Mr. A. 
-G. Barnett signed the entry of release upon the margin 
‘of the record of the mortgage of December 13th, 1871, 
-and filed the mortgage of January 25d, 1875, for record. 


* My mother subsequently released her annuity mortgage 
to the same property, and the deed was executed and 
‘delivered to Messrs. Kamm, Burgess and Zollinger. 
-It is due to Mr. A. G. Barnett to state that the re- 
‘lease upon the mortgage of December 135th, 1871, was 
‘made by him out of good will to me, without any other 
‘consideration than that already named, and as he and 
‘the other parties connected with the transaction believed 
‘without jeopordising the interests of the estate in the 
‘least or to the injury of the liens.” 


In this examination of title the purchasers discovered 


this mortgage. They also knew of the will because the 


vuthority they procured Barnett to exercise depended 


upon it. They therefore knew his authority and duty 
were to collect the moneys and pay the Bissell debt with it 
and thus release the devised property. They must be held 
to full notice of all these rights and duties, and they all 
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, 


unite in the release of the mortgage and the waste of the 
trust estate. 

‘“‘ Tf a trustee releases or compromises a debt without 
“sufficient reason he will be answerable for it in his ac- 
“counts.” 

2 Perry on Trusts, Sec. 482, 


‘Tt is a universal rule, that if a man purchases of a 
‘trustee with notice of the trust he shall be charged with 
‘the same trust in respect to the property as the trustee 
‘‘from whom he purchased.” 


1 Perry on Trusts Sec. 217. 

Here the purchase money did not reach the trustee, 
but the purchasers had notice of the equities of the appel- 
lants, and that the release was without any consideration, 
or upon one entirely worthless, and one which the trustee 
had no power to accept. I insist that the appellants can- 
not be thus deprived of their estate, nor can such pur- 
chasers honestly claim the protection asked. [I insist that 
the court below in finding that the equities were with the 
appellees and in quieting their title erred, and for which 
error the decree ought to be reversed. 

By L. M. NINDE, 
Solicitor for Appellants, 


Supreme Court Qnited States, 


OCTOBER TERM, 1886. 


IN THE SUPREME COURT 


OF THE 


LN TED STATES. 


MARY WALL, ET AL lppellants 


Vs, 


(GEORGE P. BISSELL, ET A 


BRIEF FOR APPELLEES, BURGESS AND KAMMS 
> - 


By S. R. ALDEN 


BRIEF ON MOTION. 


| 


Appellees Burgess and the Kamms have filed a motion, with 


notice to appellant thereof, to dismiss their appeal. 
ist. Because the cause was not docketed nor the record filed 
in this court for more than eleven months after the appeal was 
taken. 
2d. Because appellants are but part of the defendants against 
whom a joint judgment was rendered, and no excuse or reason ,? 
for non-joinder is shown. 
Appellees cite in support of the first reason Griggsby vs. 
Purcell, gg U. S., 505, and of the second, 
Masterson vs. Herndon, 77 U. S., 416, and respectfully sug 


fd 


gest that under the rulings therein the appeal should be 


dismissed. 


SAMUEL R. ALDEN, 


lor Burgess © Kamms 


RATE COURT 


i THE 


LMTED STATES. 


MARY WALL. kt AtL.. 


GEORGE P. BISSELL, 


A pp }/, ” 


BRIEF FOR APPELLEES, BURGESS 
AND KAMMS. 


7 STATEMENT. 


Anpvellants’ statement ot the case, covering but part of the 
p} | } 

material facts and being in part controverted, appellees Bur- 
gess and the Kamms present the following summary of facts 
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1n the ease for the most part In Chronological order. 
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rom 
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Several weeks thereatt 


and land agent and regu 
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Rudisill, 


Henry J. Rudisill, 


Elizabeth a con- 


7 } } - as 2 ~ ‘ . 1. . i 
vevance of a aiuadlie Mill. Water-powel and iarge tract ot 
'. , a ’ P = Pe | : ‘ } ; . a : >" ‘ re - 
land adjacent on the west side of the St. Joseph River in 
\ 1] > sy» , [ys “275 4) 4 Bhi sat “)y ) ] Hy »?? | t ] 7 he " > a 
4 Lich tFial © e i chilche . * het alidi if ti eres i? ie! in Con 
— ; . . 
sideration thiereolr a ortgage conveying the same to her as 
< > + + i . yy 22 o> ¢ | = } bd 
security for the payne her of S200 quarteriy on the frst 
, ’ + 
lavs t Jan ] yy \ 7 ne \ il i] ( Jet pe] ot every vear during 
j I lite 
ryvyy '* } + 7? } “+. . f © ~ 
The detendant. Elizabeth Rudisill., was born November 25th. 
- } } 4 } ed — sal > 
SOD. and her said annuitv mortgage auiy recorded. Reeord 
pp. 49, 50, 222, 225, 241, 242. 
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er said Hlough, who was a real estate 


arly engaged in making loans for G. 
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P. Bissell & Co., brings to J. H. Rudisill a bond, p. 14, in 
the penal sum of $10,000, payable to John H. Barnett, dated 
duly 15th, 1869, conditioned for the payment of $5,000 with 
the same interest and upon the same terms and conditions as 
the bonds of the brothers Barnett to Bissell & Co... and re- 
quested him to si 
without receiving the consideration ; viz., one-sixth interest in 
the paper mil. Hough, who knew the bargain between J. H. 
Barnett and Rudisill miiv having talked it over with them, 
assures Rudisill the bond wil] not be delivered till the transter 


*? 
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is made, wiereupon Rudisil] signs it and Hough takes it tO Is 
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tr. SEG tilm about the vet unsettied sale of said sixth interest. 
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Ru LISli! Calis and agrees to and shortly thereaiter Goes exet ute 


T ] rt ° 4] ow 4 

the mortgage to J. IL. Barnett, dated December 13th, 1871. 
upon the agreement and understanding that said one- 
sixth interest be conveved to N. B. Freeman and that Freeman 
NER} ana naw - t] aa ‘hat Rudisill was t aw thar 
assume and pas for the same what ivwudisii Vas LO pay there 
for: p. ai. 
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Y i at 
Rudisil 


does not know whether such COnVeVahce WAS @CVeT 
made: the evidence does not show that it was. In fact the 
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evidence shows affirmatively a total failure of consideration tor 
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J. ET]. Barnett dies testate. kebruary Bd. IS@2. leaving mn 


his brother's custody lis will; pp. Lo to Is. 


A. G. Barnett and his sisters read over the will together 
soon atter |. Il. Barnett’s death, and all believe and under- 
stand the wi// by cts terms to conter the control and disposal 
of the personalty and management and settlement of the entire 
estate on A. G. Barnett, and in that belief the sisters leave all] 


property of the estate In charge of their brother, who assumes 


the management thereof, runs the paper mill and business, 


eollects what Is owing to the testator and pavs the debts. 


leaving only the Bissell loan and the Rudisill bond and 


mortgage unsettled, collecting and expending tor the estate, 


oe 


outside of the paper mill business, $1,300. Dep. Mary Wall 


and Susian R. Shoatt: pp. l47 to 149 and 153 to 158. A. G. 
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IS79, and then onlv to one aet, i. e. his release of a part of The 
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Rudisill applies to him to release a part of the J. H. Barnett 
e. A. G. 


Barnett intorms Rudisill that J. T]. Barnett has given him 
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mortgage so that he may make a contemplated sa 
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power to release mortgages and do all other things he mav 


. . . 7 
consider necessary for the best Interest of the estate: p. 23 


A. G. Barnett then releases the lien of the J. H. Barnett 
mortgage on $5,000 to $6,000 worth of the land covered by it, 
and Rudisill exeeutes to him for the benefit of J. H. Barnett’s 
estate the mortgage of January 25, 1875. p. 171, which was a 


first lien on 81.100 to $2. 600 worth of land. and a second lien 


on property worth $20,000 to S25,000 ; the first hen on the 
latter as well as on the released property being the same, 1. e. 
the annuity mortgage which was paid to July, 1875, and con- 


stitnted an encumbrance of less than S6.000 : })}). 949, 256, 


Or” 


wea. 


Defendants. Burgess Zollinger, and the ancestor ot detend- 
ants, Kamms, then buy the property so released by A. G. 
Barnett, and several acres beside, paying $10,000 therefor, 


knowing that all except $200 thereof was used in paying off 


ee 


tax and other liens upon the property, and believing that the 


+) 


J. H. Barnett mortgage is fully paid : pp. 141 to 145. 
Mrs. FE. Rudisill knowing nothing of the J. H. Barnett 
mortgage, at ler son’s request, releases to Burgess Zollinger 


and Kamm such purchase from the lien of her annuity 


mortgage ‘‘to give them whatever right she had in the land so 
that Henry (Rudisill) could sell *; pp. 222 to 224. 


Henry J. Rudisill executes to Burgess Zollinger and Kamm 
a deed of said purchase with full convenants ; pp. 69 and 70. 
The mortgage by Rudisill to J. H. Barnett was taken with 
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The annuity mortgage is paid in tull by Rudisill to July, 


S75; p. 224. At the date of the release, by A. G. Barnett. 


the property was worth S5.M 4) tO S60 HM). and was wholly un- 


productive. The property mortgaged in lieu of it was worth 
upwards of S25.000, ot which $2,000 to 83,000 worth. i. e. 
tracts + and 5 plat, p. 249, were free from any other lien and 
the remainder was. in common with the land released, covered 
by the annuity mortgage. The substituted security covered a 


, 


then valuable flouring mill which was doing good business. 


Rudisil] pays no interest on the J. U. Barnett bond nor 


} ° } } ° 
anything farther on the annuitv mortgage. 
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ot Freeman & Barnett go into bankruptcy and A, G. Barnett 
vets a discharge. He iA. G. 
- lel . a | : , \ sy ] ] | >. ye o ? . + > — } 
IngediMess To risSeii AW Col. and... ; marnett s interestin the 
paper mill and business is not scheduled as tirm assets: pp. 
a 

140, 135, Pr 7. 

3 dé. Kamen dies le iN Ing al insolvent estate to his heirs, Lie 
detendants Kamm: p. v24. 
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A. G. Barnett gets possession ot the $10,000 Rudisill bond, 


_* >. s« , , 7 . . . , ] 
" mn , * ~sel . o . o lr ° . - 
(the evidence Goes TOT Gisciose how), and fakes It with the d. 
I 1), * >) ++ ry) wrt roroitr + = 11° arf *)) - **¢ + . nl 27. 
. parniet brits; chi hit i‘? PmSScii As attorney Lt? poOreciose, p. 


] 22 


at). 
De ne DD Ahi hs 1] oa =. —_— : , 
Bissell tiles his bill (1879) asking. among othe! things. are 


a » 4} ia ' : he 
formation oft ie ol. if. Barnett mortwvave, so as To include the 


ikes the 
‘ . ee 
fora o ~ t 4 ~ } ISSClL S 
. , , 
attorne S 7 Diss eS as emental 
ay i = ! Ae » | _ i i ny re? ‘ Sur (>] Tee8 that 
; AD | 1? + pe) 4 | . . B 1} r+! , 
and } ag i}? aa a ond and Es " UDSequenuy 
Rj ? | ‘ t ? Tt} } . ? ? 
Si Pe i fis ss ; i { ~ ci if] t ay PF / 14) 
. .> : 
tore se + a8 
) . ‘ | T {> : ‘ A ‘ 
Part #)| yy > | burnett estate nie a 
* YF . 
Cros -D] Po r =i] T } ry Tie iif cy f i¢ a I{. 
) ) 43} 
Barnett mortgag: sh )2 A. G. Barnett tiles a plea 
. . | 7 ° 7 
ot discharge 1? ) a ss-D SCC KING torecitosure 
o > ] } - ~ } 1 > = 
of the substitu . \ his Denent Dr. So and Lobo to 
Lil 
ryt} ri ; . } ' *y} 
The assignees annuitv mortgage tile a eross-bill to 
7 ont ] .)} ; . ' > ™ . . «t . } -_ £ - 
toreclose that (pp. 44 {9); and Burgess and the Kamms file 
71] ‘ -+] scat ] } 
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and partial release, as well 
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cross-bill and repli- 


FACT. 
neral agent of Bissell & Co. 
As TO the substituted security, 


the S1LOL,Q00 bond and J. 


H. 


authority from Bissell 


& Co. as to either the 810.000 bond, J. H. Barnett mortgage 
or A. G. 


» 
Barnett mort 


if rrrave. 
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said mortgage to .J. H: Barn 


tt~ devisees are privy 


nuitvy mortgage to Burgess, Zollinger & 
4 Bos , ay : , he releas 
Kamm by Mrs. Rudisill, nor as between them and the releas- 
or was there anv consideration for such release. 


5th. As between Mrs. Rudisill and Burgess, Zollinger & 
Kamm, the money paid H. .J. Rudisill is the consideration for 


‘ ' : F . ' ; 
such relense, and they are m equity and £rin mM conscience as 
7 , } , 7° . : | ™ = 
much the purchasers of her hen for purchase money on those 


lands as Bissell or the Barnett devisees are creditors of Rudisil! 


tor money used in their business by the Barnetts and possibly 
atterwards credited to Freeman. 


6th. J. H. Barnett’s axtent7on in executing his will was to 
empower A. G. Barnett 47 7ts terms to absolutely control and 


disp se of his personal estate. 


7th.. The substituted security was much more valuable than 
that released. 

Sth. The devisees ot J. H. Barnett are guilty of gross 
negligence in permitting their security to deteriorate and become 
involved tor nearly five years after default. 
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does the reeord show 
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Llern- 


submitted 
Masters mw 


ARGUMENT. 


Should this Hon. Court be of the opinion that any question 
discussed in appellants’ brief ought to be considered the fol- 
lowing argument is submitted: 

Appellants in support of their position quote excerpts from 
three Indiana decisions, but neither have even a remote ap- 
pheation ; for in all three the question is whether the Probate 
Court has jurisdiction to grant letters of administration when 
not authorized by statute : viz., in 26 Ind. on the estate of a 
non-resident who left no assets in the Ntate, in 45 Ind. awhile 
letters duly issued to an erccutor were in force, in 103 Ind. 
after adininistration had. th. pnal order of settlement remain- 
ing unrevoked, 


Their quotations from Kent are still less in point; for, as a 


fact, resident executors were not required to give bond except 
on application of one interested in the estate when danger of 
loss was apparent. Mandeville vs. Mandeville, 8 Paige 475. 
Liolmes vs. Cock, 2 Bar. ch. 426. W 00d VS. Wood, 4 Paige 
299, 

The nomination wf an executor at common law was alone 
sufficient to constitute a will if duly executed ; and by a rule 
of law the title to the testator’s personalty vested in the person 
nominated executor with as absolute power of disposal as the 
testator had. While in Indiana, $236 R.S., 1SS1, and many 
others state the common law is adopted, still the general policy 
is to limit and change such rule of law, and place an executor, 


nomenatin, in the position of an administrat: r and require 
s 


} 


have good reason to suspect the executor of traud or mal 
administration.» 

In Clark Vs. Niles. + Miss. thi, oa widow acting ‘is exe 
eutrix, without bond under a will containing such direction, 
was on petition of a ereditor cited to show cause why she 
give bond. The Court in passing on the ettect of 
such astatute Sah ‘this statute only reiterates what has been the 


‘tion ot the settlement of estates 


~~ 


action of Courts having juris 
ot deceased persons 

Among the states in which similar legislative provisions 
Kentucky and 
504. Clark vs. 


have been enacted are Texas, Mississip 


Pi, 
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Virginia. See Atwell vs. Kelm, 7] Bus 


vey <> Vj {,* Ee : >, Sale - ’ oO 
Niles. t \) Ot ee ace rsairiaXx Vs. airtax. » rrattan sb. 


' ° 
. ; .} 
Langlev vs. Harris, 23 Texas 56 
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reai estate. McDermot vs. Loriliard, | Edw. Ch. 272. 


Minuse vs. Cox. 5 Johns Ch. 441. Champlin vs. ¢ hamplin, 3 
2% ' . : ’ . , 7 7 — - 
Edw. Ch. 602. Greods of Smith L. R. I. P. & D.. 717. 
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In Minuse vs. Cox. supra. where a testator anthorized his 


] 
; 


— . —— F : 
I I tne AUSICIUC 7) his estate 


executors and their survivor as to 
‘*to sell and dispose of the same Dy public auction or private 
contract as to them or him should seem expedient,” the court 
held that the manner and time of sale are lett entirely in the 
sound discretion of his executors irrespective of statute. 

In McDermot vs. Lorillard, supra, in construing a statute 
requiring that ‘sales of real estate by executors in pursuance 
of authority given by any will he made upon like notice ete.’ 
The Chancellor interpolates as indicating the true meaning 
. when not otheririxe directed, required OT indicated by the 


€ . 7 , 
authori ty itself. 


In ** Goods of Smith. ~ supra, a testator had closed a duly 


executed codicil with the following words: ‘tl give my wite 


the option of adding this codicil to my will or not as she may 
think proper or necessary. * The Court held the condition or 
power valid. 

The legislature of Indiana never intended to deprive the 


? 


citizen of all power to eontrol the manner ot the settlement of 


his estate and disposition of his property. For, touching the 


? 
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i) is more zealously 
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guarded than personal property, they provide, See. 2359. 


sale ot land or an interest therein. whic 


Ind. R. S. ISS1. that when the will directs it to be sold for 
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‘bts or legacies “*the executor shall proceed fo 
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and trusts and powers, it seems that, while creating ample and 
effective remedies which either creditor, heir, or legatee may 
resort feo. if the inferest of either 1s threatened, the law 
makers have been eareful het only te avoid sn Ter taking 
from the MEBVAME thre purwe rote eontreol the manneement and dis 
preven of lis estiate, but. alae. fro incdieate by CX press provision 


that such is mot ther polices 


Sections 9905, 9900 and YVOO7 RS . of Indiana. quoted by 
appellants are from a special statute providing for the sale of 
real estate held in trust oom eertain enses, Session Laws « 
ISD, page LIT, and were not enacted till atter all acts of A. 
{; Roarnett. whieh are cyuie stioned by eh prpre Hants had been 


pertorrnn | 


The lave +7 try 1] on thi subrect art Powers enya Trusts 11) 


Indiana. at the date of the vartous acts performed by A. G 
Barnett is found im ‘tan net coneerning trusts ind Powers, 
upproved, June 17th pS. Cesavin «A Llord, ey | 

This act toa large extent embodies common law prin Iples, 


sped the Court having Thine fieoti CVO] CX Press Trusts and 
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im To indicate that testamentary powers or 
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vs. Clark, 13 Mete. 220. Conklin vs. 
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The decision in Hunter vs. Bryson reterred to by appellants 
is correct and follows literally the direction of the will. The 


dictum quoted by appellants as to evading provisions of a 


testamentary system 1S purely obcter. 


In Bankhead vs. Hubbard, cited by appellants, the Court 
refused to hold letters without securitv. void, and did decide 
only that the **Probate Court heas il large diseretion under the 
law not to be controlled by this Court unless in case of out- 


rageous abuse resulting in serious injury. ~ 


Lhe release of A. (ry. Barnett is withid Us the fel aot (f SUPBIV 
: és 

‘ng joint cr ditor. 

J. U1. and A. G. Barnett were joint debtors to Bissell for 
SS LOGO. (rranting. for argumcnt sake , wliat appellants claim, 
V1Z.: That S500) of the SS UH) Wiis D\ the brothers Barnett 
immediately put into the assets of the St. Joe Paper Mills and 
credited to their partner Freeman on the tirm books. and that 
Rudisill’s bond and mortgage were executed as security or 
indemnity for the repayment of the same by Freeman: then 
the brothers Barnett became the joint creditors of their part 
ner Freemnan and of [Rudisill as his security, and each would 
be entitled to receive or collect from the debtor the money due 
both, and receipt or release their claim and securities there- 
from, while the other was living or as survivor after the other’s 


decease. 


ry? . + . . i -F ° 7 } 7 ° . 
This Position Is so TulIV sustained by the leading case of 


People vs. Keyser, 2S N. | YP, that | can do no better 


than cite as argument that part of the opinions of J. J. Selden 
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and Baleom. found on pp. 228 to 252 and 234 to 236. 
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business. ( Heocts. /'¢ al. ce rsonal, ee, ra CU. stock 88018 mach in- 
of 

eTYy— divide nas ite ar. / di 7k rat hee neath subje Ct fo thi 
’ y- Udit ONS cv ag re ments p* rpor i¢ d Cr] Ni pe rrorine d- which 
mere named at the tiie / hecame a party un interest in said 
pop di huss ness SU) carried on by & aT Freeman 4% Barnett s 
MavMI«C,. ct wah, 4 / said ¢ rypbat ie iS aud LOL PR: WieNTS (fi pie bnoien AE 

td Ap, th i < A. (y. ks ipnett [ a re w hequeath unto niy said 
brother A. G. B irnetfm. WwW tomy ne phiews James Barnett Wall, 


& Charles W. Wall. sons ot my sister Mary A. Wall —z2ll my 


nterest in the paper mili & busines atoreraid. real & personal 


. ] wines ee i . - . ] as a" as 6 . Dry 

4)? Or! f+] Vise —sfi) CAPT IiCd ofl WX Cw ‘i hy said freeman X Bar- 
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in said paper business, mill. &e—The sole control of the 
Pes pr i, }* a7 PERT S 7 A si0h AMINES } ct’ Charles Hh Moy] / 


hall be under the control of my brother, A. G. Barnett, until 
the said Charies W. shall arrive at the age ot twenty-one 
years, and of the interest of said James RB. Wall—to be under 

contr t said A. G. Barnett until said James PB. shal] 
reach the age of twenty-five vears. The profits arising out of 
sud interest so bequeathed to suid Charles & James B. respec- 
tively —shall be at reasonable periods, each year paid said 


jeCrarees respectively by sald Barnett. or bv any other nersol 
who mav be authorized to control said interests In thie progress 
s aid } 1? _ > . } > Ie © - t} .Y mn " 
OT SHIG Dusiness, DV iaw or OLherwis¢ 


And I hereby give the said A. G. Barnett the right to sell 


_ 


| 


said interests ot said Chas. & James PB. if he shall deem such 
sale expedient & tor the best interest of said Chas. & James 
He. the said A. G. Barnett. first giving said Chas. & James 


secnrity for faithfully accounting to them for the proceeds ot 


} 


said sale—Or if he shall desire to buy said interests or either 


. 


1) 


of them— before either shall be of age—then some third party 
shall qualify as guardian & proceed to sell the same to A. 
G. b. under order & authority of the law. 

Sixth. I name my brother, A. G. Barnett my executor to act 
himself, or jointly with one he may cho-se—if acting alone, then 
he shail & may do so without bond-—as such executor—but it 
acting with another both shall give bond—& take out letters 
testamentary——& proceed according to law—But it he shall aet 
alone —then, as executor he shall have authority under this 
will to proceed as if he had letters testamentary—to execute 
the trusts devolved on him as executor, as also those which 
may inccidentally arise in the execution of this trust as execu- 
tor;--but not any athers—arising ont of a different relation— 
such us trustee or guardian of some of the parties named 
herein or of some of the trust junds named hereinbefore. 


He shall have power to proceed to collect all debts judg 
ments or choses in action due me at my death— all rents due 


me af my death, ot any WV ul] my real estate, except the home- 
stead—& to have control of & dispose of all my personal 


property, moneys, & effects, reducing them to availibility—& 
to collect all rents on the lots devised respectively, located in 
the city ot Fort Wayne, until such rents & the reasonable use 
of the whole homestead piace, including that devised to Mrs. 
Susan Shoatf & to himself until such funds so arising trom 


rents, use of homestead, moneys, personal property, &e— 
shall be enough to pay my debts-—-funeral expenses—debts of 
last illmess—& to purchase a lot in Lindenwood cemetery— 
properly & tairly improve it pay for exhuming the reinains 
of my father & mother, their interment and the erection of a 
monument suitable to their eondition in life. on said lot. And 


. . »} . aot i , +1 = . ; 4 . 
this shall be done speedtly as the nature of the business shall 


bi c 


GEORGE P. BISSELL ET AL. ee | 


allow— After which the devisees respectively herein lastly 


named «& incidentally referred to, shall control said property 


pre pert v is devised 


el 
’ 
| as the same is intended in the respective clauses wherein said 
- Had the testator stopped with the first statement otf clause 
{ six viz: *'l name my brother, A. G. Barnett my exccutor to 
% , 2 42 . . , . , ** ; 
act fiimseit or jomntiv with one he may choose,” the statute 
quoted by appellants as to formalities required. of persons 


| 
i 


‘named in the will as exeeutor” would be pertinent. 


But thre testator atiempts expressly to conter the powers ot 
an exeentor upon lis brother A. G. Barnet by the remainder 
oft the first two sentences ot snid clause viz.: ‘‘If acting alone 
then he m iy do so without bond as such executor: but it acting 


} 


with alle ther both shall lve bend and take out letters testa- 


- 7 
mentary and proceed according to law. But if he shail aet 
, ‘ ‘ . . 

a alone —fhien as executor he shall hans authority ae j ids mall 


0 MPO s if (is it ‘ had VP tt "- festa jie} apy to execufre C 
/ / / di rl \ it j 


1 } . 
as also those which 


the trusts devolved on him as executor 
may incidentally arise in the execution of this trust as execu- 


tor. 


And the testator evidently believing such language broad 
enough to cover the special power to sell and trusts as guar- 
‘ lf 1 COT} a] (4 1} CLAUSES SCCOTIC, Ol ‘Lil ane if} } ic CACCDILS 
ia ntained in elay nd. tourth and fitth then excepts 


such special trusts from ‘‘the authority under this will.” 


That by the foregoing language J. H. Barnett did not intend 


his brother to give bond and submit to the statutory formalli- 


t ties required of ‘persons named in the will as executor,” and 
} that he @7d/ intend to empower his brother thereby to admin- 
j ister his estate and perform all acts that a qualified executor 
| 6 might do is too evident to admit of diseussion. 


va 
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That creditors ot J. H. Barnett might have required statu 
tory administration if their debts were not paid is admitted; 
but in view of the authorities cited in the opening of this 
argument, it is submitted the devisees of J. H. Barnett cannot 
question acts done within such testamentary direction, even 


had the testator made no turther provision, 


a 


The remainder of clause six, however, 77 eurpress terms con 
fers on A. Or. Barnett the POWer AMONG othe a things .*‘to 
hua control of ond 118 Pose Of at WY pe rsonal property 
ILOMEYS and effects,” and collect the rents of all the devised 
real estate until the fund arising theretrom shall be sufticient 
to pay all liabilities ot the estate and provide a fund of uncer 
tain amount for certain other trusts vested in A. G. Barnett. 


’ 


By clause 


five, one-third of testator’s interest in the business 
ana property real and personal of the St. Joe Paper Mills is 


‘ 


, 
' 


on } } } } > . 4 } } : ° t 
devised and bi queathed to A. G. Barnett and the sole contro! 
4° 4} ‘ : j : ] al : , “ } . _— 
of The remamader fora bKOoWo Ler Of vears 1s aisO CXPPessiy Ct} 
- , . ' —_ A 66 ®. ¢] — } ek ' 
ferred UWpols A. kp Darnett subject To the Conditions and 


. q° a J | ss | m 7 
agreement, performed and unpertormed., named when the tes # 


: 


a. ee a ee ot a _ oo 
tator acquired his mteresft Therein, Wiolleli SIG CONnaGITIONS ane 


] , hk se ie ‘ . . . ] '* 1 7 . ? * 
and agreements are known to my brother A. G. Barnett. 


—_ ,« . .- ] ’ 
What these *tconditions and arreements” were and whether 


~. 


a a re . Be > es “ 7 
they related to the wnt toa oon) Bissel]] and Tne Transactions 
os : 4c . a fe ee ape ‘ ee — ; x? 7 - 7 
with reemMan athe fh Milsthi Wills PLOT KNOW) and could mor De 


> ;> wy eo 4 Oy. 
except throug A. Gy. barnett. Pkuaiis tfestines, p. Zot 


‘4 ha-a 


“Mr. A. G. Barnett was first to intorm me of the powers vive 


him by his brother J. TI. Barnett tor the purpose of avoiding 


4 s _ = i as 


all litigation and @ontroversies on tiie part of Those mierested 
. 7% } } ~)*) ** ; . . 4 ee 
in the estate.” and Dp 2a, [ informed lum (the attorneys 
ts - «< . ‘ ] ‘) . & +s £ . . / dh 5 > > } ¥ 
making abstract and search tor Burgess, Zollinger and Kam) 
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that Mr. A. G. Barnett, as executor of J. H. Barnett’s estate, 
had told me that the power had been expressly conterred upon 
him by his deceased brother to release mortgages and do 
many chings that he might consider for the best Interests of 


the estate to do.” 


J 


A. G. Barnett was a tenant in common of part and remain- 


der man as to the balanee of testator’s real estate. 


Phe latter part of clause six, then vested in A. G. Barnetta 


power 1} trust, coupled with an nterest, ta Ing him the abso 
lute irrevocable disposal of the personalty and use of the realty 
for an indefinite period tor purposes in part administrative 


‘ d : ‘ ++ cin } . aa > i’ a i ‘ Lr ee ts +> 
chit IT} prety Without Tite DrOVINGCe OF OFPGINArV HaAMMIDISLTALION. 


: 


. - ] ae “| . < ace . : ] , ie . l, 
In view of the peculiarly intimate social and business rela- 
tions of the brothers Barnett. their contidenee in each other, 

TOTES TT mre nite: Se 00 >. . a if 
their joint controlling interest in the St. Joe I ape! Mills. then 
—— } 4 + £ li ¢ >» +i a eile rr) ly . tag] , t] ut 
joInt (COL tO ISSell TOP THe NN Mmostivy imvesteqd i that 


‘ . ° : > eo ony . a , 
business, the vet incomplete sale To Rudisiil Of an interest mn 
. i 


i ’ ye *T7 ’ ’ } } } ; 
’ the paper mills, the Rudisill bond held by Hough and i 


+ . , ‘ . : : i i ] } > . } , 
nection with ther loan of sseil and such incomplete suie. the 


. } . : val . . ’ ] ce . +] he } ;* 
reference in eiause hve of the will ta Tire Conaitions wna agree 


. os ‘ ] 7? +4 . } nme | 2 he bd 
ments, performed and unpertormed, Known to my rother, 


} 1 
' , 


eonsidered in the tight of A. (y Barnett ~ subse lle 


‘= 


ae i oo <n. — 
ments fo Iwuaisil. and taking the will as & Wile C COnCcIU 
_ : ecall _—_ — : 44 | ) ‘ | ] 
sion is well maght irresistible that -.}. H. Barnett had the 


; ‘ — ee , , :, . 7 ee 
transaction with Rucdisill 1? mined When GArawing tits Wel and 


° ] ve , a Fe ae re OS 
wished to entrust the settlement of that entirely and CGxclusivels 


a . . ; 
to jis brother s discretion. 


Pada | — — a ae eal oad 
Rudisi!] gave and A. G. Barnett received the substituted 


} 1 } } } } 1} > 13? } 
security and reieased the land sold To Burgess, 10) mgver and 
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Kamm in the best faith, believing. as was the tact, that the 
substituted security was better than that released. 
A power in trust over personal property can, without ques- 


] 
; 


tion, be created by will-—and the fact that the release purports 


. 


to he execnted as execufor, Is Hninaterial if the powel LO re- 


i 


lease in any capacity existed. Ntute vs. Cheston 51 Md. 352. 


— ’ , ‘ ; sit ee tia aici 
There ISN Mo Magic ih partictuiar words, and ANY CXPPFessions 


. : . = ] 2 , : ] on gots , ‘ 
that show unequivocally the intention of The parties to create a 


°} ? ’ ** ry ,} * , | > 4 r , 
trust Wili have that enect. Tobias vs. Ketchum 32 N. Y. ~ 
. PT ‘| A + — * > -—rr © , i >. * * y :?, . 
S2;: Sheets state ov a. 25ST: Conklieo vs. Egerton, 21 


Wend. 430: Dunning vs. Ocean National Bank 61 N. Y. 407; 


ce } Oo > . 7c 
Bolton Vs SACKS OF FPrODd. _w - 1 ty), 


rr e ‘ ’ ‘> 4 ) 4 + 7 . } _— : Pp ¢ | 
In Taintor vs. Clark 15 Met. 220 a testator devising and be 


+ . . . * , . ** 
queathing bis entire estate, “’real, personal and mixed,” to 


Various dDeneliciaries, Concludes as follows ° 
| } . . t ry ’ . > 
*T hereby nominate and appoint ¢ aptar fonas Tucker, ot 


and testa- 


— 


Carlton, to be the sole executor of this mv last wil 
a } | + Tg = ‘ atl ' 4 | “nt - . as . j a8 1] ‘ | 
ment ANG Herevnoyv aul OriZe aiicaa tube Clnpowel rhith co SC i ahi 


} 4 4 . - *¥) . 
convey such OF mV propert ws in iS iudgment Wii best pro- 


mote the interest of a concerned, to raise the two thousand 
a ae ad ;' * | -_ . y es ur) " ied - ] orly¢ » ¥* *) 7) } ‘ ° . : sf 
it) ars i¢? Bee ia st qi iii >> a4 qanlida (an vucel ana peaiy iy jus 


debts. 


Said Tucker declined the trust as executor, and an administra- 
tor with the will annexed was appointed, who, having quali- 
fied, sold at public auction the property to pay debts and lega- 
cies. The validity of such sale was contested by writ of entry to 


. ° . . r 2 
recover apart of the 


The court says: -*The administrator had no power to sell 


by the will: for that was a power expressly given to Jonas 
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Tucker and a part of the proceeds of the sale was to be held by 
him in trust which might continue for an indefinite period of 
time after the debts of the deceased should be paid, and his 
duties yva@ executor should be tully performed. <A_ personal 
contidence was reposed in the executor and trustee to sell such 
property ‘as would most promote the interest of all concerned.’ 
Land was a!so given to the executor in trust for other purposes; 
so that it is clear he was both trustee and executor under the 
will; and the power to sell being coupled with a trust has not 
been relinquished. The administrator had therefore no power 
to sell under the will.” 

[In this case, as in the case at bar, the power given by the 
will included the raising ot money to pay the debts as well as 
for purposes totally foreign to the powers and duties of an 
executor as such. 

In Conklin vs. Egerton, supra, an early and leading case in 
which the distinction between testamentary trustees and execu- 
tors and the source of their powers is clearly drawn the court 
say—** Even a trustee of the testator’s personal estate, named 
and appointed as such by the will, is not an executor. When 
a man was appointed by the testator trustee of his last will and 
testament, and was committed by the ecclesiastical judge for 
not exhibiting an inventory and account, the king’s bench dis 
charged him on Aaheas corpus, saying that, in this character, 
the judge had no jurisdiction over his person. The Aing vs. 
Jenkins, 1 Dowl. & Ryl., 41." 


[1]. 


Pd Hf. Barnett s he NIRPOER “Tse not entitl. ad AD thie henent of 
Mrs. Rudisill’s V4 lease 1a Burgess. Lolling rr as Aamm. of her 


annuity mortgage. VPI though the V'¢ /, (1 N¢ ha A. (r. Barnett 


YAT 


a pro 


J. H. 


annuity 


or to 


— 
| 
wale 


Pick. P41 


MELE void Afi lote. 4 


walidity ot A. G. 


A PIRPPER (se nor f ntatle d AD (f for closure. and sale on the 


rata shu 17 


benefit under and by 


The right ot Burgess, 
to the benefit of the 
remove 
tor their benefit and upon full compensation by them 
said grantor, 
were to receive from the 
face be destre ved by the 
tuted security. Ie 


» . 
\ \ f*>-e 
ws . rede) 


| . . ‘ 
ruie of ““*sate in the mverse 
never obftamed in the eourts of 


. ] } . 
and ofthe 


(Brien Y [lump 34: Bates vs. Ruddick 2 lowa 423 


’ 
. . , Ge i —6 Ce i . 
Vs. Mvers Zo IOWA O(a ° 
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he [pon the ALLL hypothesis }. (. the in- 


Barnett’s release, urgess, the Aumms and 


Lollinger’s grant CS f'¢ entitled AD he subpouate df ADD the substi- 


tuted security. (A. 


md /1. Barnett s 
Bur- 


(r. Barnett wiortgade. ) x a 


ENS, Follinge rr ra G Kaman purchase mithout contributing at /, ast 


thy 


. aD . ) ins ° . 
trrmapd POMAOEGEG tH, pPProesr CEC Re. e. 


443377 maty LOTTA : 


Barnett’s devisees neither gave anything for the re- 
lease to Burgess, Zollinger & Kamm of the annuity mortgage. 
nor were privy to or cognizant of it, norin any way acted upon 
ot it; and their devisor acquired the security upon the 


express understanding that it was second and subject to the 


, ' } =. : 
mortgage. [ pon What sround ean thev elaim any 
virtue of such release / 


the Kamms and Zollinger’s grantees 


substituted given by their grant- 


security 


an inecumbranee trom their purelase, indirectly 


t 
cannot be questioned if the direct benefit they 


the .J. H. 


intended beneficiaries ot such substl- 


Barnett mort- 


. ] . 
release of 


. , ryy a , 
armers Loan and Trust Co. vs. Walworth 1 


order of alienation nas 


+ 


Kentucky, Tennesee, Jowa 


* 


ee ; lil —" a 
most respectable courts. Parkman vs. Welch 19 


Dickey vs. Thompson S B. Moan- 312: Jobe vs 


. Barney 


L012 1 Dev. Eq. 


| Younge & C. Ch. 
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314-317. In this state the rule cannot yet be regarded as a 
rule of property. And where such rule does obtain the record 
is not constructive notice to a prior mortgagee, nor is the rule 
applied as to him without actual notice of the tact and order of 
subsequent alienation. Matteson vs. Thomas 41 Ill. 110. 
Nor is the rule applied when it will work injustice to the 
debtor or third persons. I Hilliard on Mortgages 356, 224. 
And the rule when applied aftects only the interests of succes 


sive purchas re 


Successive wwrtgagees ot different parts of encumbered prem- 
lses must bear pro rata the burden of such prior encuinbrance. 
Paneoast vs. Duval 26 N. |. Eq. 445 1 Uilliard on Mortgages 


) 


- — 
~ 
. Pa ee ‘ 


- and as between a second mortgagee and a subsequent 
° > : o> iy , - , » } : : 
purchase! ot ditterent portiolus of premises covered DV & priol 
mortgage, the mortgaged portion must first be sold and then 
} re : } » , . ’ ] } : 
the portion absolutely conveyed. WKellogg vs. Rand, 11 Paige 


oe. 


; Be ee ee -~™ ee am 
It then. thle 6) I]. Darnett morteave he held a valid lien 


-~- 
oo 
“ 
_— 
’ 
y 
a 


upon the Burgess, Zollinger & Kamm purchase, B 
K | Zolli 'a opaet 7 —— 7 . 
Lams and A£OLUNger s Yranvrees as beneficiaries of the LOST] 


- « o , : vere ] nt . ] . ” 
tuted security, are entitled to have a pro rata share of the an 
rity rrrae aici hy tl hel ‘s ly il L: "] t rt 
nulty Mmorgyage pala my trie pPOolders ot The 3. ail. arnett PWIOrt- 
(rAvre but t} ey have - ag] lity " +1, ; } +4 , 7 wmanitrv + } 7 aT. . 
on che ° i] stat ith AUCTION The HiIgiel CCPL Y Oi MOoTlA Titi 
i- + 


7 ‘ . é st + +} . — Py 4 . | } ’ + | | 1] 
purchasers of a part OF THe premises coverea DY the ¢. 3% 


Barnett mortage ~. Ley nay be considered equitable aASSIVNEeeS 


,* ? v7. °43° t¢ . . . 
of Mrs. Rudisill’s purchase money lien (i. e. the annnity 
mortgage) on the same part of said premises, and their 


money, given In good faith for the land, paid off tax, judgment, 


= 


and other Hens on the same amounting to upwards of S9000. 


In view of the foregoing. if the release of A. G. Barnett 


“s & 


were Invalid the least an court of equity would do tor the pur- 


chasers would be to require the beneficiaries of the J. HT. Dar 
nett mortgage to pay one half of the annuity mortgage lien 


betore selling the Burgess, Zollinger and Kamm purehase. 


/n ie mw ok all th cy) WSTUMMCUN TF /,, Cq' ty s ith ETEERIL NS, the 
Kain j and rd p}id, foe OPO MTCRS, MpPPesp fy as or f I, pomrer 
CON 7 j / /) | f» / ° yj / }, R Ay i] ; . ‘ >? 

/ 
r¥yy ’ , : ‘ . . , } . 
Phe substifuted securiftv was a first lien on land east of the 


oy ; + , “2 x = ‘ Ro F&F ’ - 
river werth, then and still, 81,500 to $2,500 and a second len on 


aH has ‘ ~ ; m “1) . 
rhe host woofer pmaowery Within WAR) miles. a Hourine PHL then iN 
| Ba} 7 7 eX ' ! Ba. —_— ' |.) | 
LFOOG Peretti cli it (Lou To we LOOT OUSTTCSS, ali SOvPyyc® peurye 
2 LOL ‘ iT ; ptt rime a ene a i) now wort] ss 1, (pt pi) to 


SZO UM oniv Deedtise flre mill was allowed fo rai down and 


re% . . " . . t* *, = 
dees ; i ¢? SCTE rerealsed Weis ct tht} Pr FleN Of] ms FO to 
SH OO) tf wnproduct ate Wwoworth S600 87.000) 
, Pe \ (>i SER ETMOLe Shere Oe © Litad Pow WOOT CE. mT), ‘ ce. > s 


rs . t , , ‘ . 
Phe first mortgage lien on both encumbered tracts being the 


} ; 4 ’ . Po) P ?) > } t is “>? ] ‘ 1} ’ . } . 
cLIDDIUITS morteagvge then paid fo date ana amounting to less 
’ 2 {2 ’ . . . ‘ * 4% ‘ ° 
Than SOoeOouwpon the annuifants expectation cyt life. Spect- 
; 


: . ; + , , : ] , ' : ° 1 , 
He liens for taxes &c. prior to all mortgaves encumbered the 


. ease » aon 4 ~ ae bo tone oT ae . 
released SCCUP] Vat Lrmdoments to aiarve amountaiso encuin 


bered the Sire leanied. 


Rudisill gave and A. G. Barnett aecepted the substituted 
security in the best of faith. It was so much more valuable 
and available than the security released, that any business man 
would have eagerly made the exchange in A. G. Barnett’s 
place. 
by the purchasers removed the tax and 


} 


rom the improved land retained viz. pareels 1 & 3 


il 


GEORGE P. BISSELL ET AL. YY 


worth $2,000 and the head race of the mill. A. G. Barnett 
had practically administered his brother’s estate with the con- 
sent and concurrence of his sisters collecting all claims and 
paying all debts except the mortgage in controversy and still 
held the J. H. Barnett mortgage. He soon after informed 
his sisters Mrs. Wall and Mrs. Shoaff ofthe substituted seeuri 
ty and release, and they made no objection and did not think 


of so doing till advised by counsel in this suit four vears later. 


In the meantime they let the securities stand although in 
default, allow a one half interest in the flouring mill to be sold 
tor $12,500 and the income rents and profits from their security, 
ample to pay their debt to slip through their tingers, and then 
allow the mill to go to ruin year by year and tlie annuity to 
accumulate against the property without attempting to make 
their debt out of it. 

Any interest Mrs. Wall and Mrs. Shoaft may have had in 
the released security was their own separate property subject 
to their disposal and control in every respect as if they had 
been unmarried, under the laws of Indiana. And tley cannot 
object to A. G. Barnett’s release for they not only contided to 
him the management, control and disposal of the personal 
estate of J. H. Barnett in the beginning but subsequently 
ratified all his other acts and acquiesced in that. Wharton on 
wi 


») 


Agency, 

Uniess the benefit of Mrs. Rudisill’s release to Burgess, 
Zollinger & Kamm be accorded to J. H. Barnett’s devisees, or 
unless by some legal legerdemain they are accorded the bene- 
tit of both the released and substituted security, it is suicidal 


for them to question the validity ot A. G. DBarnett’s release. 


The substituted security would now produce $1,500 to 
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$2,000 without advancing anything and nearly if not entirely 
enough to pay tie balance of the Rudisill bond by advancing 
or bidding the amount of the prior lien. While the released 
security would produce nothing without an advance on prior 


liens and even then not more than S1.000. 


but tor appellant’s laches they could have made the amount 
of the Rudisill bond by toreclosure of the substituted security 


° | < + « : . } ? — , . >* ?* ’ 
without advancing a eent: for a hail interesf in the property 


| 


'7 


: - } 7 . 
was bonght tor 812,500 and the Rudisill bond and annuity 


mortgage together amounted to less than 811,000 after the 


_ — 


riot 
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it to toreclose acrued—and the substituted security and 


, , . . . , . , , e 
unreieased port nm oofthe original security, then producing g 
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| 7 a i a a 
large annual income, were in good condition and repair and 
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at the purchase by Freeman tor 
which Rudisill consented, in November IS71. to let luis bond 
stand as security was ever carried out. [f not there is no 
consideration to Support the execution of the J. HL. Darnett 
mortgage and it could not be foreclosed as a: 


pu rchasers. 


Ee ee ee 
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The substituted security would be supported as a compromise. 
On the other hand, it the transter was made to Freeman he 
becomes a neccessary party to Bissell’s bill and appellant’s cross 
bill and the question having been raised by answer appellants 
must fail. 
’ Respecttully submitted, 
SAMUEL R. ALDEN, 


. Yr? ° 
( ounsel ror / MPUICSS and Aamms. 


A map showing in blue outlines the substituted security —in 


red the J. Barnett mortgage—and in green the unreleased part 


ey oe ee rem ame + 


ot the -|. IT. Barnett mortgage is filled herewith. 
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IN THE SUPREME COURT 


UNITED STATES 
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MARY WALL, Et AL.. 


a" . A ppe llants., 
Sh VS. 
Ay GEORGE P. BISSELL, et At., 
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BRIEF FOR THE APPELLEES, SIMONS, BASS, HOFF- 
MEISTER, McCURDY AND HATTERSLEY. 


STATEMENT OF THE CASE. 

eo | The statement of tacts contained in the brief for the 
: appellants is not, in my opinion, either accurate or 
complete. Without undertaking to point out its errors 


ae and defects in detail, I submit one of my own, as the 
i most convenient course. 

c= + * . ~" . 

ae Oct. 30, 1860, ITenry J. Rudisill executed to Elizabeth 
a’ Rudisill, his mother, a mortgage to secure to her an 
= me ; <a | | 

its annuity of $800 during her life. The mortgage does 


~ 
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not stute the exact amount of land, but it was above a 
hundred acres, and embraced a water power and grist 
mill. Record, puge 3-2. 

July 15, 1869, John TH. Barnett and Abraham G. 
Barnett executed to Geo. P. Bissell & Co. eight bonds 
for $1,000 each, and on the same day John H. Barnett, 
executed to Geo. P. Bissell a mortgage to secure said 
bonds, conveying parts of lots 105 and 106 in the city 
ot Fort Wayne, Indiana. Reeord, page 8 to 15. 

Thuis money Wiis horrowed TO he used in the business 
of a paper nill in which the Barnetts and one N. B. 
Freeman, who is not a party here, were partners. Five 
thousand dollars of the money was to go, and did go to 
the credit of Freeman, and for this sum Henry J. 
Rudisill was to beeome, and did become, in the manner 
stated below, surety for Freeman. Dep. of Freeman, 
page 115 to To. 


July 15 18609, Henry J. Rudisill executed to J. H. 
Barnett a bond reciting the loan aforesaid, and that he 
had received $5,000 of the money, and conditioned for 


the payment ot tive ot the bonds. Record. page 14. 


Dec 13, 1871, (two anda half years atter the bond,) Ru- 
disill executed to J. H. Barnett a mortgage to secure his 
bond, covering as estimated, thirteen acres of the land 
embracedin Mrs. Rudisill’s annuity mortgage. Record, 
pages I4and 15: Dep. of Withers, page 242, Ques. 16. 

Of these transactions between Freeman. Rudisill and 
the Barnetts, Bissell, the lender, had no knowledge, 
and he took no part in them. Dep. of Fisher; page 107 
to 109%. 

Nov. 1, 1871, John Hl. Barnett made a will, which 
took etteect by his death about Feby. 1, 1872. He left 
surviving his brother Abraham G. Barnett. and two 
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sisters, Mary Wall and Susan B. Shoatt, both appellants 
here. By the will he gave his sister Mary Wall a life 
estate in that part of lot 106 belonging to him, and to 
Susan B. Shoatfa life estate in lot 105, being the same 
parcels previously mortgaged to Bissell. He gave his 
brother Abraham and his children the greater part of 
the homestead, a small portion being given to Mrs, 
Shoaff. The remainder after the life estate of Mrs. 
Wall and Mrs. Shoatf in lots 105 and 106, were to two 
children ot A. G. Barnett. The testator’s interest 
in the paper mill “real and personal or otherwise,” 
was given to A. G. Barnett and two sons of Mrs. Wall, 
—Charles W. and James 6h., with directions that the 
business should be carried on under the control of A. 
G. Barnett until James should reach the age of twenty- 
five. The part of the will most material here is the 
last clause, which is as follows: 

“T name my brother, A. G. Barnett, executor, to act 
himself or jointly with some one he may choose; if act- 
ting alone then he shall and may do so without bond as 
such executor, but if acting with another, both shall 
give bond and take out letters testamentary and _ pro- 
ceed according to law. But if he shall act alone, 
then as executor he shall have authority under this will 
to proceed as if he he had letters testamentary to exe- 
eute the trusts devolved on him as executor; as also 
those which may incidentally arise in the execution of 
his trust as executor, but not any others arising out of 
a difterent relation, such as trustee or guardian of some 
of the parties named herein, or of some of the trust 
tunds named hereinbefore. He shall have power to 
collect all debts, judgments or choses in action due me 
at the time of my death, all rents due me at my death 
of any and all my real estate except the homestead, and 
to have control of and dispose of all my personal prop- 
erty, moneys and effects, reducing them to availability, 
and to collect all rents on the lots devised, respectively 
located in the citv of Fort Wayne, until such rents and 
a reasonable use of the homestead place including that 


devised to Mrs. Susan Shoat and to himself until such 
funds so arising from rents, use ot homestead, moneys, 
personal property &e., shall be enough to pay my debts, 
Pimerad « Nprehises, debts of last illness and purchas 7a lot 
in Lindenwood Cemetery, properly anc fairly improve 
it, puv for exhuming the remains of my father and 
mother, their interment, and the erection of a monu- 
hiecht <uitible fo their condition 1) lite. Ol} said lot. 

nicl this shall be done as speedily its the nature ot the 


business wll allow: atter whieh the devisees respectively 
oR in lastly and antecedently referred to shall control 
said property as the same is intended in the respective 
clauses wherein said) property is devised.” Record, 


Atter the death of John I]. Barnett. Abraham G. 
Barnett, supposing in good taith that he was entitled so 
to do, took upon himself the administration of the 
estate, and without giving bond or taking out letters as 
executor, took POSSESSION of all the property, both real 
ana personal, ana settled the estate, with the exception 
of the debt to Bissell; all which was with the acquies- 
eenee of all parties—devisees, debtors, and creditors. 
Deps. of Freeman, page 114: Withers, page 115: Susan 
Db. Shoath page 148; Mary Wall, page 154. 


Jan. 25, 1875, Rudisill sold and conveyed to Burgess, 
Aolhngeer NX Kamm part ot the thirteen ACTeS thereto- 
Peavy morterne@ed tO John I. Darnett tor S1TO0,000, which 


Wiis pata 11) eash. Record, price yO. 


On the same day, and to enable Rudisill to make said 
CONVEValee, A. G. Barnett entered por the record ot 
sald mortgage TO A. IT. Barnett the following release ot 
that part of the lands embraced in it sold to Burgess, 
Zollinger and & Kamm. Record, page 37. 

| hereby release trom any and all hen by reason of 
tliis mortwage the tollowing ot the premises herein 

described: All that part of the 8S. E. } of section 35 


> 


twp 31 R 12 east. this dav conveved by the said 
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‘ Henry J. Rudisill to H. Burgess, Chas. A. Zollinger, 
“ & J.J. Kamm. Witness my hand as such executor 
Jan’y. 23, 1875. 

. ABRAHAM G. BARNETT. 
” Eerecutor of the Estate of John H. Barnett Deccased. 
* Attest: J. M. Koch. Ree. A. C. 


* 
* 


Qn the same day Rudisill, in the place of the security 
thus released, executed to A. G. Barnett a mortgage 
securing the same five bonds named in the mortgage to 
J. H. Barnett, and covering eighteen acres of land on 
which were situated the mill and water power included 
in the annuity mortgage to Mrs. Rudisill. Of the 
lands thus mortgaged thirteen acres, including the dam, 
race and mill, were included in Mrs. Rudisill’s mort- 
gage. The remaining five acres were below the dam, 
and opposite the mill, and were unincumbered. Record, 


page 4. 


At or about the same time Elizabeth Rudisill execut- 
ed, a release upon the record of her annuity mortgage 
in these words; Record, page 1990. 

“T hereby release any and all hens by reason of this 
“ mortgage of the premises therein described, the follow- 
“ing: viz; That part of the S. E. } fr quarter of section 
“ 35 twp 31 R. 12 E. conveyed by Henry J. Rudisill to 
‘“ Messrs. Henry Burgess, Chas. A. Zollinger, Jno. J. 
“ Kamm by deed dated July 23, 1875. Witness my 
‘“ hand and seal this 23rd day of Jan. 1875.” 


“ELIZABETH RUDISILL.” 


This release was executed without any consideration 
to Mrs. Rudisill, and was intended to cover the lands 
solds to Burgess, Zollinger & Kamm, and to enable 
her son Henry to convey a good title to them. Dep. of 
Elizabeth Rudisill, page 222. It contains an error of 
description, which, it is claimed, makes it void as to 
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found inclosed in the heavy red line the thirteen acres 
mortgaged by Rudisill to J. H. Barnett. 

On the lnaty) fronting page 70 will be tound tneclosed 
In the heavy red line the land sold by Rudisill to burg- 
ess, Zollinger & Kamin, except that the part marked 
“Hills Lot” ought not to be included. 

On the hay fronting page 249 all the various parcels 
are shown together. [T have reproduced this map for 
this brief, and put upon it some additional colored lines 
showing distinetiv each parcel as tollows: 

The red line Mncloses the thirteen acres mortgaged to 
é. ae Barnett. 

The blue line incloses the land conveyed TO Burgess, 
Zollinger X Kamin. Krom this the dotted blue line 
cuts off the part not embraced in the annuity mortgage. 

The purple line encloses the lands mortgaged to A. 
G. Barnett in place of the lands released by him in 
favor of Burgess. Zollinger & Kamm. From this the 
dotted purple line cuts off the five acres not included in 
the annuity mortgage. 

On pages 248 and 9 of the record the values of the 
several parcels in controversy are found by the special 
master to whom that subject was referred, and whose 


report was accepted without objection by all the parties. 


His Summary in as follows: 
Lot No. 1 on the lap $260.00 
6 66 > “« 6 1.768.00 
1,500.00 
1,500.00 
, ceo, 1,100.00 
6 6 QP 6 6 6 305.00 
surgess, Zollinger & Kamm 
Addition 7,400.00 
Portion of same south of red 
line separately 800.00 
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peared to be to the advantage of the Barnetts as well as 
Rudisill. 

The pleadings in the record are exhaustive and ex- 
hausting. They include a bill or cross bill by every 
party to the case who had a shadow of right to ask for 
anvthing. [think they present, somewhere or some- 
how, every question that it is possible to argue in the 
case, and will authorize in some part, any decree which 
it is possible to make. IHlence it seems to me unnececes- 
suryv to notice them in detail. 

The cause was submitted for interlocutory hearing 
upon a stipulation made by the parties that the court 
should at that time declare generally the rights ot the 
parties, with leave to tile turther pleadings and tuke 
further proot afterward. Reeord, page 104. At this 
hearing the court found that the partial release of the 
Rudisill mortgage on the thirteen acres executed by A. 
G. Barnett was void, and that that mortgage was sub- 
ject to toreclosure tor payment of tive of the plaintiff's 
bonds. Reeord, page 161 to 1-4. 

Atterward further pleadings were tiled, setting up 
the claims of the parties inthis aspect ot the matter, and 
in support of them further evidence was taken. At 
the tinal hearing the whole case came up tor review, 
and the interlocutory decree was set aside, and a tinal 
decree rendered afiirming the validity of the release exe- 
euted by A. G. Barnett. That, of course, disposed of 
the cause without requiring at the hands of the court 
any consideration of the pleadings or evidence tiled 
subsequently to the interlocutory decree. And if this 
court shall be of the opinion that the judgment of the 
Circuit Court was correct upon that point, the same re- 


sult will follow here. 
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ARGUMENT. 

The tirst and main question in the case is:—Was the 
partial release by A. G. Barnett of the mortgage given 
by IL. 5. Rudisill to J. Hf. Barnett a discharge of that 
hen in tavor ot those who purchased on the faith of it ¢ 


In doing what he did A. G. Barnett protessed to act 
as “executor of the estate” of J. H. Barnett. But his 
description of himself is not very material. If he had 
a right, in any character or capacity to do the thing 
which he did, or it the purchasers had a right to rely 
upon his authority in any capacity to do the thing 
which he did, his act will be upheld. There are three 
characters in either of which he may be considered:— 

As executor of the will of J. H. Barnett: 

As trustee under the will of J. H. Barnett: 

As the surviving joint creditor of H. J. Rudisill. 

I will consider his power and his act in each of these 


aspects separately. 
1. A. (7. Barnett as erecitor. 


The statute of Indiana requires an executor to give 
bond. And it is admitted that a testator can not abro- 
gate the statute by directing that his executor shall not 
give bond. And so whenever any one interested in an 
estate raises the point against one assuming to act 
without bond, the court will order bond to be given. 
And to this class belong all the cases cited on this point 
in the brief of the learned counsel for the appellants. 

In Landers vs. Stone, 45 Ind. 404, the deceased had 
disposed of part of his estate by will, and named Lan- 
ders as executor, who qualified and gave bond in due 
form. Stone took out letters as administrator of that 
part of the estate not devised. The sole question in 
the case was as to the right of Landers to administer 


oe 
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the whole estate as executor, Ineluding as well that of 
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ceeding in which the right to act was directly question- 
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ed at the time. 


appellants brief will be found on examination to helong 


req retervcences on praere 4) ot the 


to the Sillhe Class, 


But the cnse in wlitele the rialit ot one to act is culled 
: : te 2 ara 4 tha " , . ' > t : 
mn question directive and a he time is very adalftterent 
rom the case in w hieh the vahldity of aboact tong wone 
by. done om “rood trith with the acquiescence at the 
time of all coneerned, is drawn ino question against 
those who hea eC @X beret qd money (>?) the taith ot it. 


A nad that is f his case. There is no doubt that anv one 
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interested could have objected To any exere se ot power 


as ereenutor by A. G. Barnett without comphance with 
the law. But no one obi eted. And the question here 


Is whether. norw ithstanding CVery one eoncerned COn- 
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sented, the acts of the executor were nevertheless 
absolutely vod, 

The right to make a will was not conferred by the 
legislature of Indiana. Blackstone says: ‘With us 
m it Kelana, this power ot bequeathing is coeval with 

the first rudiments of the law: tor we have no traces 
‘oor memorials of any time when it did not exist.” z 
Blackstone, 12. Varo Is statutes were passed by Pur- 
lament, some limiting and some enlarging the power, 
until Ly the statute of 52 Hen. VITL, the whole subject 
Was prune in substantially the samme form in which it 
remains to this day. This statute, and the whole com- 
mon law on the subject, are made part of our law by 
adoption, EXCEPT so fur as displac “| by CXPress statute 
of our owl. R.S. Ind., 1881, S256. 

Mr. Williams thus defines the power of an executor 
at common law. and the ettect of the will: 

“The probate is, however, merely operative as the 
authenticated eridenece, and not at all as the foundation, ot 
the executors title: for he derives all his interest from 
the will itself, and the property of the deceased vests in 
him Prowl the tite of the testator’s death. Hence the 
probate when produced is said to have relation to the 
time of the testator’s death. 

Upon the principles stuted in the preceding section it 
has been held thisat the executor, betore he proves the 
will in a Spiritual Court may do almost all the acts 
which are incident ce his othee, except only SOME ot 
those which relate to suits. Thus he may seize and take 
into his hands any of the testator’s effects, and he may 
enter peaceably into the house ot the heir tor that pur- 
pose, and to take specialities and other security tor the 
debts due to the deceased. He may pay or take releases 
ot debts owing from the estate, and he may receive or 
release debts which are owing to it; and distrain for rent 
due to the festator. And it hbetore probate the day Ov- 
cur tor payment Upon bond made by or to the testator, 
payment must be made to or by the executor, though 
the will be not proved, upon ke penalty as if it were. 
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So he may sell, give away, or otherwise dispose at his 
discretion of the goods and chattels of the testator be- 
fore probate; he may assent to or pay legacies; he may 
enter on the testator’s terms for vears; and he may gain 
a settlement by residing in the “parish where the land 
les. And although he should die, atter any of these 
acts done, without proving the will, vel do these acts so 
done stand firm and good.” > Wilhams on Executors, 
ZDo. | 

Inasmuch, therefore, as the will itself rests on common 
law, and common right, and the executor’s power tlows 
from the will, the case is eminently fit for application 
of the distinction between mandatory and directory 
statutes. Whatever formalities are expressly made by 
the statute essential to the validity of a will, or the au- 
thority of an executor, must be so treated: but require- 
ments not expressly made essential, ought to be treated 
as directory. The section of our statute rehed on by 
the appellants in as tollows: ‘No executor named = in 
“ the will shall interfere with the estate entrusted to 
* him, further than to preserve the same, until the Issu- 
* ing of letters; but for that purpose, he may prosecute 
‘any sult to prevent the loss of any part thereof.” 

It will be perceived that this statute does not assume 
to conter any power Oh an executor, or declare that ani 
act done contrary toit shall be void; on the contrary, it 
assulies the pre-eriste Hee of power hy sere fore of the 
will, and directs that its exercise shall be preceded by the 
issuing of letters, except in the cases named. The ex- 
ceptions stated, are themselves affirmations of the ex- 
istence of power in the executor under the will without 
the authority of letters. He may do anything necessary 
to preserve the estate, even To the prosecution ot a law- 
suit, without bond, oath or letters—powers which may 
be very extensive, and which are not granted by the 
statute, but conceded, as powers created by the will. 
No such powers could be assumed by any one in a case 


~~ 
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ot Intestacy, or by any one not named as executor in a 
will. On its tace theretore, the statute recognizes an 
executor gs one deriving his power from the will, and 
iis having some executorial power without bond, oath 
or letters: directing, however, that he shall not proceed 
bevond ra | given polit without complhance with the 
formal requirements of the law in those particulars. 


There Is supposed to be some distinction between in 
othcer de jure and an officer de facto. Whatisit? It is 
that the fornier In one vested with a perfect legal right ; 
the latter, one acting under color of mght, but without 
a perfect title. A. G. Barnett was apointed executor 
by the will, and under color of that appointment acted. 
Without the power conferred by the will he could not 
have been executor: with it he was executor, but as ex- 
eculor Was directed by the law to take out letters testa- 
mentary before proceeding to the full exercise ot his 
powers. [ft is Impossible to conceive a case more suit- 
able for the distinetion reterred to. Ilere was an office 
created by the will, an incumbent of it appointed, and 
an acceptance ot it by him, tollowed by the exercise ot 
its powers. Nothing was wanting to perfect his title 
except a formality reqired by the statute. To say that 
he was not an executor de facto, is to say that such an 
othcer can not be, unless he is also an executor de jure. 


This view of the standing of an executor, who is act- 
ing without letters or bond, is distinctly recognized in 
Hays vr. Vickery, 41 Ind., 583. In that case one who 
was named as executor in a will, proceeded, by consent 
of the parties interested in the estate, to settle it up 
Without taking out letters. Afterward, and while he 
Was SO proceeding, two ot the heirs, being dissatisfied 
with his course, procured an administrator to be ap- 
pointed, on the ground that the executor had renounced 
by failing to qualify within the time required by law. 
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But the appointment was set aside by the supreme court 
with directions to the court below to issue letters to the 
executor named in the will. [t was held that he could 
not be regarded as having renounced. The decision 
assumes, necessarily, that the acts of the executor, 
though irregular, were not void. 

[ know of no case deciding in terms the precise ques- 
tion here presented. but analovous Cases are HnbumMe 
erous. 

Thus, although the law directs that an administrator 
or guardian shall give bond, in terms as imperative as 
those used in the statute quoted. vet it is held in many 
cases that acts done in good taith without such bond 
are not void. Dequindre vr. Willams, 31) Ind., 444; 
Foster v. Birch, 14 Ind., 445: Be porte Masiell, 1 Ala, 
396: 8. C. 357 Ala. 562: Jones vr. Gordon 2) Jones Eq. 
(N. C.) Soe ° (hididings LP Butt r, 44 ‘Tex. 50. 

Suppose a person duly elected to the office of sheriff, 
should assume and exercise its duties, without receiving 
a COMMISSION, taking oath, or eIVINE bond, but with the 
acquiescence of the courts and the public; would all his 
acts be void. his execution sles nullities, lis custody 
of prisoners talse Imprisonment, lis hanging of a mur- 
derer a murder’ Precisely the contrary is decided. 
The Peopl M, Hopson, 1 Deno. vit: Lhe People v. NSler- 
ens. oO Hill 630, Bucknam vs, Ruggles, 15 Miass.. 180 Py 
Melnstry r, Tanner. 9 Johns... 135: Doty vr. Gorham 5 Piek 
487. 


A. G. Barnett was not only named as executor of the 
will of J. H. Barnett, but he was by the will made the 
trustee of trusts comprehending the entire estate, real 
and personal, and vested with a breadth of diseretion 
if Impossible tor 
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a stranger to know how much might be embraced in 


them. or how long they might continue. 


There is a clear and well established distinetion be- 
powers, Which are purely executor- 
ial, and those which are not. The proper functions of 
the executor are ended, when the personalty has been 


converted into THOneY, and the debts paid. It powers 


tweet testamentary 


are conterred upon an executor, extending beyond the 
settlement of the estate, he takes them, not as executor, 
in strict sense. but as trustee, or donee ofa power. And 
as such trustee, one mav act without oath, letters or 
bond. In determining the character, in this respect, of 
the trusts created by a will, reterence is had, not so 
much to the precise words used, as to the nature of the 
powers conterred., (One person alone May be named and 
he may be named as executor, and not otherwise; and 
vet, it some of the Powers conterred On) him relate to 
the settlement of the estate, and others to matters clear- 
ly additional to such settlement, he will take the former 
powers as executor, and the latter as trustee, simply. 


There is a Case ot reat iInagnitude, now pending on 
the docket of the court in which this case was tmed be- 
low,—that of [Halliday v. Biing, which furnishes at 
once an illustration and, I may say, an authority on 
this point. Dy the will of George W. Ewing, who 
died at Fort Wayne some vears since, two persons were 
appointed executors, and as such, empowered in the 
usual plirase to settle up the estate. In addition to that 
they were directed to make costly improvements on 
certain lots designated, To sel] other land, to collect 
rents. and retain control of the bulk of the estate for 
the benetit ot the ehildren of the testator, until the death 
of the Jast survivor of them. Al] this they were direct- 
ed to do as executors, no other term being employed in 
the will. They received letters testamentary from the 
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Court of Common Pleas of Allen County, administered 
the estate, paid the debts, and so far, made final report 
to that court. One of the executors having resigned, a 
bill was tiled in the United States Cireuit Court tor the 
District of Indiana, praving for a construction of the 
will, and a definition of the powers of the remaining 
executor. It was decreed that the functions of the ex- 
ecutors as such, and as trustees, were distinct and sep- 
arable: that the settlement ot the estate terminated their 
duties as executors, that the remaining executor held 
the estate, not as executor, but as trustee slniply, and 
that he should make no further reports to the court of 
probate jurisdiction in Allen county, but submit him 


self, as trustee, to the jurisdiction ot that COUrT, 


The Sabie distinction Is tuken in Many reported CUSCRS, 
aT Conklin v. DT pon, 21 Wend... 4350), the question Wiis, 
whether il Power granted roan executor by will to sel] 
real estate, could be executed by an administrator with 
the will annexed. In the course of the decision the 
powers and duties of executors were critically discussed, 
and the distinction between an executor and a= trustee 
clearly drawn, The court say-— 


Cowen, J. “it appears to me that this novel effort to 
vest in an administrator the power of selling the real 
estate of a devisor, has arisen from contounding the 
legal office of an executor, with that of one who is not 
so in any sense of the word, but who is the mere donee 
of a trust power; an authority which, so far from having 
any referenee to the ofhee of executor, might just as 
well have been eonterred by the will on any other per- 
son not named as exeeutor, and one who might have 
executed the power without probate or letters testa- 
mentary * * To make an executor, the will must 
appoint him such eo vomine. Even a trustee of the 
testator’s personal estate, named and appointed as such 
by the will, is not an executor. When aman Was ap- 
pointed by the testator trustee of his last will and testa- 
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ment, and Was committed by the ecclesiastical judge tor 
not exhibiting an inventory and account, the king’s 
bench discharged him on Aabeas corpus, saying that, in 
this character, the Judge had no jurisdiction over his 
person. The King rv. Jenkins, 1 Dowl. & Ryl., 41. 

The devisor lay require some future act to be done, 
in order to the Vesting of an estate; and nay, and otten 
does, delegate the power to some friend who is to desig- 
hiite the devisee, and Make ii sale or distribution of 
land, already devised in tee, Sut nN this, his friend 
does not acl as executor: the law does hot consider him 
as such. THLis powers are regulated by distinct depart- 
ments of the statute or common law, those relating to 
powers In trust, the due execution of which are super- 
vised, hot by the ecclesiastical! tribunal. or the surro- 
gate’s court, but by the courts of chancery and common 
law. 

In Dunning «. Occan National Banik: 61 N. Y., 497, the 
action Was by one claiming as testamentary trustee, to 
recover surplus money arising upon a toreclosure sale. 
By the terms of the will, a farm was devised to the ex- 
ecutor in trust; the executor renounced all his “rmght 
and claim to act as executor of the said estate.” Dun- 
ning, the plaintiff in the cause, was then appointed ad- 
ministratrix with the will annexed. Ten vears after- 
ward the same person Was appointed by a court of 
chancery trustee of the trust created by the will. and as 
such trustee, brought the action. The statute of lim- 
tations was relied on as a defense. The facts were such 
that if the right of action was in the administratrix, 
then the action was barred: it not, not. The eourt 
sav— 

Rerynoutps, C. “It is said in the old books, and the 
rule is still to a large extent preserved, that an executor 
merely takes by torce of the probate of the will, and 
that the legal office of the executor does not necessarily 
embrace naked powers respecting real estate, specially 
conferred, or powers coupled with an interest or trust 
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of any kind; aid it is not too much to say that the ap- 
pointment of a trustee, named ina will, of all the per- 
sonal estate OT a Testator. W ould het have made him 
executor at The COonibbon baw. The distinetion between 
the mere executorial powers, derived from the probate 
of a will, and powers given to a person named execu- 
tor, in respect to real estate, either naked or in’ trust, 
With an interest, has not, LT think, always been very 


earetully considered, so. tar as the adjudged cases 
ennble hic ice discover. I) I he Case ‘it bar. 
if Is. think. ver\ obvious, that the tes- 


tutrix intended to make her executor a trustee, 
with large discretionary Power, which hi nigh PLCTCIRE 
without anu reference to his duty ag an ereeutor. This 
trust duty was not annexed to the office of executor, but 
Wiis devised To Livan as a person, lal mrghe, therefore, 
adece pl tri (4 Te thi, Pp att without proving thi will O7" 
fading out letters testamenitay Ye ate Decure tTriistee, and 
Was vested with the trust estate by virtue of the will 


ns 
mionhe., 


i Bolto (wu. Sa ‘hs. © Rob... N. Ss Lot il question arose 

’ ‘he ,* 4° } : 4h 
as to the vaildity OL gb Satie made ly dh eNXecuvlor, Che 
estate sold was devised by the will to the executor, by 
that name merely. in trust tor the testators wite and 


children. lt Wilts hela ty the court thirst the probate ot 


the will. and the letters issued. were void. and that the 
deed of the executor must stand as though he had made 


it Without probate or letters. On that pomt the court, 


on page 228, Sa 


“Was it necessary that the will should be proved, and 
letters testamentary issued, betore Burrows could exe- 
eute the power of sale? | think not. lle took as the 
donee ot: power in his mndividual capacity, nd not inh 
his capacity as executor. The proceeds of the sale were 


not to be apphed by Burrows in the course of his 
duties as xecutor. ())) the CONTPAPY, they Were TO he 
apphed for the benetit otthe testator’s wite and elildren, 
according to the provisions ot the will. The eftect ot 
the clause containing the ‘power to sell, invest. re-invest, 
tor the benefit ot the wite and ehildren. as aforesaid, 
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taken in connection with the previous provisions of the 
will, requiring the executor to pay the interest, income, 
rents and proceeds of his property to such wife and 
ehildren, in the manner directed, is to create a trust for 
those objects, and place the property In the hands of 
the person named executor, as trustee to Carry out the 
trusts, giving said trustee a power of sale. Under such 
circumstances, the person named as executor, takes, not 
as executor, but as the donee of a power, in his charae- 
ter as trustee, and his mght to sell is derived from the 
wilh and not from the probate thereof. or the letters 
testamentary. 

Although thix decision Was not that of a court of last 
resort, vet the character ot the Case, ana the counsel 
engaged, the fullness ot the argument and opinion, and 
the fact that no appeal appears to have been taken, all 
together, Invest it with a degree of authority wanting 
In the decisions of many tribunals of final jurisdiction. 


In JVuinter vc. Clark, 13° Met.. 220), a testator had 
authorized his executor to sell so much of his real estate 
as he should judge best, to raise S2000 for the use of 
his wite and daughter, and tO pay his debts. The 
executor named declined to act as such. An adminis- 
trator with the will annexed was appointed, who, assum- 
ing that he possessed all the powers granted to the 
executor, sold lands of the testator. The validity of the 
sale was the question to be tried. — It was held that the 
sale Was void. The court say, on page 226— 

Wipe, J. “There is another ground on which we 
hold, very clearly, that the power to sell has not been 
transmitted to the administrator, if by law it could be. 
Tucker, the donee ot the power, has never renounced 
it, and the consequent trust; and we are not aware of 
any impediment to his executing it. He has, it is true, 
declined the office of executor, but the power of selling 
real estate is no part of the business of an executor or 
administrator, unless he obtains license under the stat- 
nte: he has no interest in the land, and no authority to 
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sel] it, except the authority Which may be derived from 
the statute. The executor, in this case, was the donee 
ot a trust power, which was distinct trom the office of 
executor, and the trust night exist for years after the 
duties of the office of executor had been tully perform- 
ed. This trust power has never been renounced, and 
consequently has not heen transmitted to the adminis- 
trator. 


To the Salhliie ettect see Beekman ly. Bonsor. 26 N. i # 


298; Cole vr. Wade, 16 Ves. jr., 27; Sheets Estate, 52 Pa. 
St.. 257; 1 V.& B. 213; 3 Ves. Wis 210; Cockrill +. Arm- 
strong, 31 Ark., 580. 

Applying these principles to the present Case, it wil! 
be seen that the will of John TL. Barnett vested in 
Abraham G. Barnett extensive trusts, entirely uncon- 
nected with his duties as executor. Hlewas to continue 
the business of the partnership in’ the paper mill, 
necording to the terms of some contract hinted at, but 
not stated in the will, and known only to himself; he 
was to control the real estate, collect rents, reduce the 
personal assets to cash; and, after payment of debts, buy 
a lot in the cemetery, improve it, remove the remains 
of his parents to it, and erect above them a monument. 
In all this he was to proceed according to his own dis- 


eretion. 


These trusts comprehended the entire estate, and 
were such as might have to continue many vears. A 
stranger, finding him in possession ot the estate, had a 
night to refer his possession To his authority as trustee, 


and deal with him accordingly. 


It is true that in the proper order of things, the 
executorial trusts which devolved on him under the 
will, would take precedence in time. It would be his 
duty, first, to settle the estate as executor; and then as 
trustee, To take possession and control of the property 
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remaining, and perform his duties in that capacity. 


put suppose he tniled to quality as executor, would 
that disqualify him as trustee’ There being no execu- 
tor, would hot his POssession and control ot the assets 
as trustee be lawful’ It may be admitted that any 
debtor, creditor, or distributee of the estate, might have 
objected, anal insisted tlisaet there should be il complete 
and tormal administration of the estate, before the assets 
should pass into the hands of the trustee. But as no 
one did object, was not the possession and control of 


the trustee lawful, and authorized by the will ? 


There might be a case in which there would be a 
large estate, and vet nothing for an executor todo. A 
man might pay all his debts, including his funeral 
expenses, in his litetime, and leave his whole estate to 
a trustee. Would it be necessary to go through with a 
barren form of administration, in order to get the estate 
into the hands of the trustee’ Such a_ position will 
hardly be taken. If not, it necessarily follows that 
strangers, who found A. G. Barnett in full possession 
of the estate, dealing with it in a manner within the 
scope of his authority as trustee under the will, and 
who invested their money on the faith of his acts, will 
be protected by this court, notwithstanding he may 


have been without authority as executor. 


S. A. Gy. Barnett as SUPULUING joint CT e ditor of H. 
mA Rudisill. 


J. H. and A. G. Barnett upon their joint bonds bor- 
rowed $8000 from Bissell. It was all put into the 
paper mill business, and $5000 of it to the credit of 
Freeman. For this sum Rudisill gave his bond first, 
and afterward his mortgage... The result of this was to 
make J. H. and A. G. Barnett the joint creditors of Free- 
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Man as principal debtor, and of Rudisill as his surety, 
in the sum of $5000. This court will not be blinded by 
the form of the transaction. The evesight of equity is 
cere keen to be deceived by externa! disguises, Ile who 
advances his money is the creditor; he for whose bene- 
ficial use it is advanced is the debtor. Bissell advanced 
his money to J. Hl. and A. G. Barnett, and to no one 
else, and for no one else, so faras he was concerned. 
They wdvanced S5000 of their money to Freeman OT) the 
tuith of Rudisill’s bond. They were, therefore, joint 
debtors of Bissell, and joint creditors of Freeman and 
Rudisill. To the relationship thus created all the 
rights and habilities of joint debtors and = creditors at- 
tached at onee, embracing the right of contribution, 
the right of each to receive from the common debtor 
the money due both, and the right of survivorship. 
When J. HH. Barnett died, the right to receive the mon- 
ev from Freeman or Rudisill vested in A. G. Barnett as 
SUPVIVOr, as absolutely ri though he hac been the sole 
borrower trom Bissell & Co., and the sole lender to 
Freeman. 

Upon the proposition here involved there is abund- 
ant authority. In the case of the People rs. Keyser, 28 
N, Y., 226, the question is discussed quite as fully as in 
anv case that [ have observed. In that case a mort- 
enge Was made to “*S. M. and J. W., executors of the 
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estate ot J. Eo” S. M.. one of the motgagees died. and 
the money was paid to the survivor, J. W.. who exe- 
euted a satistaction piece ot the Mortgage, which the 
register refused to record, because the executors of 
S. M. had not joined in it. The mortgagor moved = for 
a writ of mandamus against the register, commanding 
him to satisty the mortgage of record. The writ was 
granted. The court say— 


Batcom, J. “The Supreme Court of Pennsvivania 
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held in Penn vs. Butler, 4 Dallas, 354, where two ten- 
ants sold real estate which belonged to them as tenants 
in common, and took bonds and mortgages in their 
joint names for the purchase money, that the surviving 
obligee and mortgagee ‘was entitled to the possession 

> ‘of the joint securities, and that he might recover the 
‘amount.’ The same court held in Bowers vs. Seeger, 8 
W. & S., 222, where a mortgage was assigned to two 
persons, that payment of it to one of such persons dis- 
charged the debt, and that the receipt of the one to 
whom the payment was made was evidence to show 
that the debt was discharged. 


Kent, Ch. J., in delivering the opinion of the court 
in Prerson vs. Hooker, 3 Johns, 68, said—It is a general 
‘principle of law, that where two havea joint personal 
‘interest, the release of one bars the other, (Ruddock’s 
‘case 6 Co., 25) and I can not perceive that the case of 
‘co-partners in trade forms an exception to the general 
‘rule. The court held in that case, that the release of 
a debt due a partnership by one of several partners, by 
a writing under his hand and seal in the name of the 
partnership, was binding on all the partners. 


It was held in Austin vs. Hall, 13 Johns, 286, that in 
an action by tenants in common, for a trespass on land 
of which they were co-heirs, a release by one of the 
plaintitts was a bar to the action. 


Fitch & Buck vs. Forman, 14 Johns, 172, was an action 
on a covenant, by which the defendant bound himself 
to do a certain act by a certain day. Buck afterwards, 
by a writing under seal, endorsed upon the original 
agreement, released the defendant from a performance 
within the time mentioned in the agreement. THomp- 
son, Ch. J., in delivering the opinion of the court, said: 

‘They (the plaintiffs) had a joint personal interest, and 
‘the release, or modification by one would bind the 
‘other.’ 


Judge CoweEN laid down the rule in his treatise, (2 
Cow. Tr. 2d ed. 772) that ‘A release by one of several 
‘ nersons, having a joint demand, is valid against all, 
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“even though such demand be the proper subject of 
‘ trespass, or case, or for a wrong. 


‘The principle on which these cases are determined, 
authorized either Maycock or Wright to receive the 
money for which the mortgage was given, and to satisfy 
the same, though it was their private property, and 
held by them as tenants in coinmon; and upon the same 
principle, Wright, as surviving mortgagee after the 
death ot Maycock, could lawfully receive the money 
mentioned in the mortgage, and execute a certificate 
satisfying the mortgage which would authorize the 
reoister to discharge the sathe on the record,” 


“The right to the money, secured by the mortgage, 
being personal, a mere chose, or thing in action, either 
mortgagee eould receive the s Sammie, and discharge the 
right to recover it of the mortgagor. OK 


“It seems to me there can be no doubt that the pay- 
ment of the mortgage to the surviv ing mortgagee dis- 
charged the mortgage, so that no action could be main- 
tained on it by the re presentatives of the deceased 
mortgagee, or by them and the survivor, or by either.” 


SELDEN, J. “If the relator’s mortgage furnished 
evidence upon its face that it belonged to the mort- 
gagees as executors of the will of Mr. Espie, then the 
certificate of Wright, one of the executors, duly acknow- 
ledged, showing that it was paid, entitled the relator to 
have it discharged upon the record. Dnring the lives 
of both executors, either one had power to discharge a 
mortgage belonging to them as executors; and on the 
death of one, all the rights and powers of both vested 
in the survivor. : 

“It, however, a different interpretation be given to 
the language of the mortgage, and it is held by its terms 
to have belonged to Maycock and Wright in their pri- 
vate character, and not as executors, the certificate and 
acknowledgement of Wright would be equally effectual 
for its discharge. Any one of several joint payees of a 
note, bond, or other personal obligation, has a right to 
receive payment of, and to discharge such obligation.” 


[ have quoted largely from this case because it 
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presents in the form ot authority the exact argument 
which I wish to offer. The case of Austin vs. Hall, 
cited above, is reported in 7 Am. Dec., 376, with a note 
commenting on it as tollows: 

This case is considered as authority upon the point 
that a release by one of two or more having a joint 
personal interest will be binding on the others, and is 
followed in Decker v. Lingston, 15 Johns, 432; Wheeler 
r, Curtis, 11 Wend, 663; Bradley v. Boynton, 22 Maine, 
290; Hall v. Gray, 54 id. 231; Wishart v. Legro, 33 N. 
If. 182; True v. Huntoon, 54 id. 121 ; Grossman °v. 
Lauber, 29 Ind., 622; Smith v. Wiley, 22 Al., 403; 
Ntapleton vr. King, 33 lowa. so. 

To the same point are Myrick v. Dame, 9 Cush. 248; 
Blake v. Sanborn, 8 Gray, 154; Martin v. McReynolds, 
{) Nlich. 70: Emerson v. Ke nHOoweT, ~ Pick. 63. 


4, Ratification by all parties concerned. 


By the will of J. Hl. Barnett, the rents of the real es- 
tate are charged with the payment of the debts. They 
were amply sufficient for that purpose. The persons 
tirst interested in the rents were Mrs. Wall, devisee for 
life of that part of lot 106 covered by the mortgage to 
Bissell, Mrs. Shoaff, devisee for life of lot 105 also em- 
braced in the mortgage to Bissell, and A. G. Barnett, 
devisee in common with his children, with right of con- 
trol of the homestead. The minor children who took 
in remainder could not ratify or be estopped. But 
Mrs. Wall and Mrs. Shoaff were competent to appoint 
agents to manage business for them, and to ratify acts 
done for them by an agent. After the death of J. H. 
Barnett, they permitted A. G. Barnett to take posses- 
sion of the entire estate, and manage and control it, 
exercising all the powers which could be exercised by 
executor, trustee, or agent. It was in the course of 
this business that he exeented the partial release of the 
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Rudisill mortgage. It is wholly immaterial whether he 
was acting as executor, trustee, or surviving joint credit- 
or. Thethings he did were all acquiesced in by all 
parties until long after the release in dispute had been 
entered, and now no one questions any of his acts but 
that one. It was but one of a series of acts, numerous 
and important, and extending through several years in 
time, all done under the same color of authority, and 
for a common purpose. Can the devisees, after accept- 
ing and ratifying the whole series, single out this one 


to be disathirmed on the ground ot general want of 


authority after others have acted on the taith of it? 


The sale to Burgess, Zollinger & Kamm was a notor- 
ious affair. They laid off the land conveyed to them 


into city lots, recorded the plat, and sold a number of 


lots. The mortgage given to A. G. Barnett, was not 
additional to the first mortgage, but in the place of it, 
to the extent of the land conveyed to Burgess, Zollinger 
& Kamm. The act of A. G. Barnett in accepting it, 
has never been disavowed by the plaintiff, or the devis- 
ees of J. H. Barnett. On the contrary they have 
treated it as a valid security, and are seeking to enforce it 
in this very suit. Such a ratification covers the whole 
ground. A party thus situated can not claim both se- 
curities, and the least act of adoption of one, operates 
as a tinal relinguishment of the other. Farmer's Loan 
& Trust Co. v. Walworth, 1 Comst, 433. 


The only point raised by the exceptions of the 
appellants or discussed in the brief of counsel is that 
the Circuit Court erred in holding that the partial re- 
lease by A. G. Barnett of the mortgage to J. H. Barnett 
was a discharge of that mortgage pro tanto as to the 
purchasers. And it may be that, strictly speaking, there 
is no other question before the court to be discussed. 
Certainly, if this court shall affirm the decision below 
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on that point there is no other question to be considered. 
But while I feel bound to anticipate that result with 
the greatest confidence, there is the always existing 
possibility that the event may be otherwise. In that 
case a totally new aspect of aftairs will be presented, 
and one which will require consideration of the plead- 
ings and evidence filed after the interlocutory decree, 
and the settlement by the court of some disputed ques- 
tions. In such situations I suppose that this court will not 
undertake to frame a decree in extenso, but will remand 
the cause to the Circuit Court for that purpose, with 
such general directions as may be deemed necessary 
as to the principles to be observed. With this view | 
present below some observations which may be called 
supplementary, as applicable to the case in such a con- 
tingency. If the contingency shall not arise there will 
be no oceasion to read or consider them. 


SUPPLEMENTARY. 


The pleadings in the case set up four separate lieus 
for adjudication, and there are six different parcels of 
land variously affected by them. Ifthe release execu- 
ted by A. G. Barnett is to be set aside, and the mort- 
gage given to J. H. Barnett restored to its former 
standing it will follow:— 

1. That the release executed by Mrs. Rudisill must 
be set aside also, and her annuity mortgage restored to 
its former status. 

2. That the substituted mortgage given by Rudisill 
to A. G. Barnett shall be cancelled. 

The sale to Burgess, Zollinger & Kamm, the releases 
by A. G. Barnett, Mrs. Rudisill, and the mortgage to 
A. G. Barnett on the mill, were all parts of one trans- 
action. Each was in consideration of all the others, 
and no one of them would have taken place if any one 
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of the others had not taken place. Ifany part of the 
transaction is to be undone, it must be undone in every 
part, or injustice will result, 

Mrs. Rudisill released her mortgage to enable her son 
to make a good title to the purchasers. For that act 
on her part, the money paid by them was a good and 
sufficient consideration. But the Barnetts paid no part 
of that consideration. They did give a consideration 
in the execution of the partial release. But if they 
take that back, they stand as having given none. And 
it is not to be supposed that a court of equity will set 
aside that release at their request without requiring 
them to give up all they got for it, which includes Mrs, 
Rudisill’s release of the annuity mortgage, and the 
mortgage to A. G. Barnett on the mill. 


[f there were any doubt on this point as a question 
of equity and good concience merely, it would be settled 
by the circumstance that Mrs. Rudisill’s release is on 
its face, void and ot no ettect. By reference to page D 
of this brief, where the release is set out rerbatim, it 
will be seen that the land released is deseribed as that 
conveyed to Burgess, Zollinger & Kamm “by deed 
dated July 23, 1875." It is proved that no deed of that 


date was ever executed between these parties. Dep. of 


Zollinger, page 245. There is no doubt that this release 
was intended to reter to the deed executed January 23, 
1875, and in any case in which the court would be at 
liberty to amend the wiiting to conform to the inten- 
tion of the parties it would be proper to read it “Jan. 
23,” instead of “July 25. But as it stands, the release 
means nothing. The identitication of the deed is an 
indispensable part of the deseription of the land released. 
And if no such deed as that named was ever executed, 
no land is described. In tavor of one who paid a_con- 
sideration for the release, (as the purchasers did.) it 
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would be the duty of the court to correct it. But one 
who paid nothing has no such right. And in this situ- 
ation are the Barnetts the moment their release is set 
aside and their first mortgage re-instated. All this 
seeiis too plain to require further argument. 

The cancellation of the mortgage on the mill execu- 
ted by Rudisill to A. G. Barnett, follows on grounds 
equally plain. It was given to take the place of the 
security released; if that release was void it was with- 
out consideration. 

It the case shall cometo the complexion I am now 
supposing, other questions will arise as to the marshall- 
ing ot the assets for sale, which I shall not discuss, 
assuming that in the very improbable contingency of 
their presentation they will be referred to the court be- 


low tor settlement. 


R.S. TAYLOR. 


= i 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, iss, 


No. 4084. 690-386 105 


D. H. WILLIAMS, PLAINTIFF IN ERROR, 


EDWARD D. CONGER, W. H. SMITH, W. C. TALBERT, 
THOMAS HARRISON, JAMES SADLER, HENRY E. CON- 
GER, FOR HIMSELF AND AS EXECUTOR AND GUAR- 
DIAN, MARY A. CONGER, P. McCORMICK, CHARLES | 
CONGER, RALPH E. CONGER AND NEWTON A. CONGER 


N ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THI 


NORTHERN DISTRICT OF TEXAS 


FILED OCTOBER 15, 1884. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, I==s4. 


No. LOS] 


Geers cerenen 


D. H. WILLIAMS, PLAINTIFF IN ERROR. 


EDWARD D. CONGER, W. H. SMITH, W. C. TALBERT, 
THOMAS HARRISON, JAMES SADLER, HENRY E. CON- 
GER, FOR HIMSELF AND AS EXECUTOR AND GUAR- 
DIAN, MARY A. CONGrkR, PL McCORMICK, CHARLES C. 
CONGER, RALPH E. CONGER AND NEWTON A. CONGER. 


e444 


«ft wy 
wm Wh 


EDWARD D. CONGER ET ALS. 1 


Amended Original Petition. heal / Apru 15th, 


ISSO) 


United States for the Northern 


Us, N. H{. (CONGER et al 


Bis s 
is, th plaintifl 1) the above styled 
the consent of the court first had & 
nded original petition in lieu of his 
use on Sept. 11th, 1875, and alleges 
tion of this suit, and now 1s. a resi- 
bla. ana thi it cle fe ndants hie rein, to 
rd 2. Conger, Charles M. Harvey, 


Thomas Harrison and . ahics Sadler. 


Sult. and now are ( xcept those who 

esident citizens of MeLennan county. 

‘ounty IS) 617) the northern adistriet of 
| } ° } . 

tt savs that on. to wit. Ist dav of Au- 


} ; } } 
bibV Se@1Zeqd 1) his deme ene as of fee. and 


tie, and Wn POSSESSION of the follow- 
+ } ¥ ) a4 ;7 ? ] : t | TY . ‘ 
Of .fethd situated nh the countles oj] 
} 1: . ' 
“di northern district of} the state of 
} } } | R } > } . . 

f land eranted by the Republie of 


miber, A. D. 1S28S,to Miguel Rabago, 


brazos rive # above thi road lead- 


Bexar, and joins on the south a tract 


. t : , > . . 
irre. and beginning at said Aguurre’s 


iif ALICE a ae 
monly known and called Stephen F. 
tonwood 10 in. in diameter on the 
mn owh eh) anothe I’ cottonwood 6 In. 
varas distant: another cottonwood 8 


D0 W. at 12 -®& varas distant for 
with said Aguirre’s Upper line “it 
Acuirres northeast corner, & at 4,757 


? 


O- } 4 
75.000 varas to second land-mark of 


. 5 | 
o-- 
y 4 zz f }f57* Tr?) i 
3.700 v's, where another mound was 
1 +] | a a 
_% ley i YT el : TT 7 tr , 
aiid third taliad-TDlarkK OF thlis SUTPVEY 
+4 . 4 : —— 
COmOonywoodd it) mches ll) «ila Sil 
' ? r if OP POniwood 7 ! 1? 
fro>. j , 4 \ [2 @e * , ii + pug *?} il ij 
. : , . 
‘a _ to the S. 63 E.. at 4 v’r's. whic 
{iict.. ‘7 Lilt pe) 4 cl ; i vil ij 
1 f } 7 } 

\" if | 19°? f } ? ) i r) 
biel c\ BuLs> 58 4itvil pala -T)) Di Lhenece 
d with its meanders to the place of 

: 
’ ’ 1? 
! ' ’ { yy Tf Y Ty % ’ } 
aia ired «ci biti Sever} az iat bliil ‘7iis QO] 
: 
. ’ , 
' { eCVerl , AY ws {)j Mana 
’ | 7 
° . ‘ + . ? 
eC dla (| year last aioresald, to wit 
. . ' 
* ‘\ 7 + + . ; 
Viilie Peririohney) WHS SO SCIZEUO Alle 
, , ’ | | 7 
; + . 
| 1} l. Si j (eTOendan S Apove named 
} ? } 
. . , 7} 
nd premises and removed anid ¢ ected 
5 | : : | , ] . . 
+} . tia + } ; s+ y . 
ble Lyce ili herto pheiyé KET pPCeurrioney 
| 


ET ALS 


CONGER 


1) 


— 
<A 
— 
~ 
foun 


— . j ° - 
/ ome 7 — 
+ = / - ' 
- - , 4 nF a - . ° f . = — 
0 < - P - 
as - - ‘ ‘ ° ; - ae — 
~ ; 7 
rl - , . — 
* = a 2 
——— aa . ae 
“ — = . —_ } 
+ : —— 
~ - jf ~ ay — 
- / + + ° / ~« 
~ ~ 
- n - ¢ A a on 
er . - ; oA ~~ OS 
—— ‘ ve a - / —_ - 


1 pone — > 
~ = a 
= - at ie * © 
7 - —-<« ~ ‘ st “ 
- . e: 4 = _ _— > os 
n . ' . * é f — 
- + — ” 
— od — ; ~— 
> ~ a od 
- - \ a 
j P - ys ~ - 
, j pone f — 
= a — ” _ ~ 
— ~ a é 
s a —= 
bee = 
j , é —— _ + 
~ - ™ 
— 2 — ; ees Oe a” « al 
+ , 
. — sa ¥ premowes a 
» j 4 ind 
. " a “ 
C : ; : -- f- / <i 
> m - j tt ‘a 7 4 
‘ - _—— ‘ “ ne ~~ f ww 
j - , a “—, — qunang . 7 
- o + — " at , - 
> , , r 
: = , = GS / ye - 
s oy = a { = . aa ; - ’ 
/ —— a — em — . —s — “a ~~ 
- eel f = — a — 
= j “ “ —_ 
—' ——— - , 
Fl 
, -— - 
. j _ aed > A ° ™ 
j a + 
o< — 
, = . j - 
“ - or , + . 
‘4 j . - 
—_ j é » - ond 
j ‘ “ 
j — 
an l~ a 
— j a ~d ' 
. -— 
, . ound 
j ~— 4 ” j 
- i~ j 3 —d 
—_ . 
j — - - , ws? 4 ’ . a 
” ° _ ~~ — = 
—w « aa 2 - 
- - 
° oA °-- ° + 
—— coal — — —_ - 
, Lteetinenl ° = > ‘ r ~ 
j - j = = Bo — 
— aun 4 
al ay . Pte ee ~<a 
_ ee | come — - 
= - -_ m . 
" > —_ —_— —_ , 
oe f 
4 y 3 a 
— hia , = - ~— 
A j f Pd . » 
= + : pa 4 
; + o 4 , ad f - 
~- j ey “ + 
” “ a ya ° — ” —" 
a j — 
— ” - ‘ f “w 
a 2 ~ j ‘ — 
r : P 
< - - " 
= ~— / " ‘ , = ~— 
. - . — 4 . ~ 
— } — / a ° _ - pw 
o - 2 ° — 
- ~ j q gee tome , ond 
etd " 
ew - . f 
+ — rt > on - 7 P ~— 
am j pea . - : - — , ~ 
- f ' . - ~ s _ —< 
- os - 
nm - -_— ~ - ow — 
= + - — ’ on : 
--. ~ o ‘ - —_ > - —_ 
- — feted ~pow ~ j a ‘ : ? 
a . j — ra ene - se j 
* j - — 9 = eed 
~ ~ 
— ~ = > —— A — ” ~ 
: f ‘ 2 pment 4 es - — _" , - 
“ , 
- ad < - - _ ww oust 
wn ~ - a Pe , - ~ — 
“4 . j ~~ j ~ on ‘ oe — ° 
om ~ j ~ + Ya : 
o~ a 
_— 


ET ALS. 


oR 


CONGH 


D D. 


, 
‘ 


Vs. EDWAI 


WILLIAMS 


iT. 


i? 


| 
, 


rood 


twelve g 


OT 


> 


Lown. 


Mel 


A 


i 


j 


MceKOWN, F 


S 


~~ 
~ o - 
a ~— . 
— om 
=| “~ od 
~ ’ : i 
= . . 
. 
- 
> - « . on 
= ~ 
~ 


— 
— 
— — 
Boe 
tee a= 
4 -_ 
~~ . 

— os 

+. 

- 


oo ts 
a, ~ 
4» 
—_ 
: —_ 
~~ a 
~~ ~ 
— 
~ —_ 
— 
a 
— 
— 7 
ow 
aos 
~ a, 
— 
— ~— 
— 
-~ 


- ~ 
— 
va : 
we ‘ 
~ 
/ co 
noe 
’ < 
te. 
: ~ a 
ro ” 
. 
/ . 
—— 
~~ ph 
- - 
f — 
— > 


I- 


. 


, 


Or pial 


insel { 


oe 
— 
— 
r 
~a 
ot 
* 
- 
ns 
—_ 
+ 


v7 
+f i*é¢ *g 
pmiowahes 


< 


ited term 


‘ 
‘ 


i st 


“ww 
> me 
~~, —_ 
=) 
= 
~ 
. 
> — 
. / 
~~ 
aa ore 
esses a) 
. ow 
~~ - ) 
~_ 
be 
— a 
oy ~ 
“ .— 
pond 
- 
. “w 
oe 


— 

oe - 

a - 

- 

pang rane 
—~ 


OO EOI Ay ite ak St 


ET ALS. 


» 
‘ 


CONGE!I 


1. 


— 
ed 
pa 
——<« 
al 
ea 

— 

ene 


Vs. 


Hi. WILLIAMS 


T). 


{ 


EDWARD 


LEONA \ 


bv author 


- } j : 
rect that patents he issued to h 


D. CONGER 


him in 


oo 


ET ALS. 


rcARIO, December 2d. 1828. 
] 


le 24. of the colonization law, 
ize the petitioner to 
ppl = for from the pub 
at may select 
The commissions I’ who may be 


purchase 
i¢ domain ot 
most 


may be 


pOSsession oO 

o after hay- 
he land for the assessment 
him forthe same, for whieh 
of the aforesaid coloni- 


f the afore- 
patents theret 
ft] 


y* | . 
tary’s othice as evidence of the gvrant- 
oii 
purposes as mav be required 
i i ‘ ; 
SANTIAGO pet VALLE. 
iN retary. 
eretary « State for the State otf Coa- 
7 
tify that the foregoing copy Is well 
| cy ] x . 
bid dd OLLI nthearcehn es of this ofhee. 
ISZS 
SANTIAGO pret. VALLE. 
secretary 
COInNg ruments of writing appeal 
i 
Wit 
iT Tat} 1d] pmernnll and on ean orde} 
} } ' 
WO rlais, treasury of the free state ol 
} } ; 
i bien-lal term of 1S50 and 1S5] 
>, } 1 pe) 
f SoZ and [S55 


Y BARRO. 


roof this city, attorney fo 


? 


agues of land which he 1s au- 


‘hase. as appears irom the 
‘of State, bearing 
and 


for 


‘om pant d, 
| him 
adjoining 


-= 


‘ D os ae aii 7 
of Brazos river. 


ection be had the Wl 


CONGER 
Hest subserve 
that he bind: 
iIsloONnsS ot thy 
merts 


M. WILLIAMS 


— 


| . ° ' » ¥ . 
Cary thre mate OF Th revroi llistr ht a MULTS Le llowin 


r ndorsel 


Ub pp ro- 


M. WILLIAMS, 
1) Stephen I Ansty, 


‘E ALDRETE. 
AN J. ACOSTA. 
JOSE Ma. CHIRINO. 


] : ~~ 
riting there appears on 
endorsement, to wit 


Niiour | Rabago prur- 


es P 


west bank of Brazos 


D. H. WILLIAMS VS. EDWARD D. CONGER ET AIS. 


river, above the road leading from this city of Nacognoches to Bejar, 
and adjoms OF ie south a tract located for Don Ratuel de Aguirre, 
and begins cui ald, ‘rre’s northeast corner, a cottonwood ten 
inches in diameter, the bank of the river aforesaid, from which 
another cottonwood six mehes Wn diametet bears south seventy de- 
yrees and thirty minut ast at eleven varas distant, and another 
cottonwood et it inch ) i] beal 
and thirtv minute Vest at 1 lye and six-tenths varas distant for 
| ) | vest, and with the 

sand eight hundred and 
Aguirre’s northwest corner, 
I Varas further, 

idred and ninety 

| second corner 


west thirtes a 


? . . ‘ 
‘SS north sixtv-iour degrees 


the first corn 

said Aguirre’s upper line 
thirty-three Vailas, 

and at four thousand 
making a total of 

Varas, raised il mound 
of this survey; tl 

thousand seven h rv mound of 
earth was raised for the t and thi ‘orner of this survey 
thence north sixty-two degrees cast eighteen thousand nine hundred 
ana nlietyv Vare to a cottonwood ) I 
bank of { -aVOeS< fro} ‘here anothr !" 
diameter rene Ixtv qaeorees 
four varas distant,and another coitonwood 

bears south. s1 

northeast COT 

same, and boun 

said with Its meand t . place of beginning, contain 
hundred ana ak 
lent, eleven 
irrigable fara ' 
land, timbered with oak, cottonwood, ash, hackberry, mulberry, 


} 
' 


plot herewith 


TPie 
bil? 


lions of square varas, 01 their equiva- 


_ | ‘ } - ~ ,? 
fittv labors classified as un- 


twenty-five labore 


’ i 


mezquite. 

companied 11) duplica 
Mrased: Que es u 
7 | 
Nacogdoches, 


J. CARVAJAL. 


‘ j 
SUPVCYUOr (;eneral 


‘2 as OF} 


i : : 

4 , ¢ 4 ; } : +7 73} ,«yY ;} *g5 ‘)? 

Upon i iit i i ; , i, i Li i Aud ‘ chy 
; . . , . ' 


ce 


sift 


margin thre reot t 


Note 3” 


"alida for the bi 
Validated bQPd CLES De) 
7 


ISPAL | (19¢ned ) 


ae 


| Y BARRO 
LG N ACOG DOCHES, January Lith. 185-4 

The survey of the eleven leagues of land to citizen Miguel Rabago 
having been completed, the respective patent will issue thereto; and 


I) 


» 
‘ 


— 
wt 
~ 
-_ 
— 
a 


Vs. 


WILLIAMS 


REE Re ty 
Sy 


> - ’ f - ees - ~ .* — ; om. B. = i . ~~ 8 4 — — _ — ——~ f 2 “ P a 4 : Lcemaied , . - / 
— ’ = - . on - - - = - + « ~~ - c , rs o “ = - ~ : - Gm ’ , — on - 
~ ¢ ~- —Y «oy om hwo ““ t= J — ~~ ‘ — — 
-— =< ~ e - ‘ rs — f > te et ef 8 -_ — mt mt me 
= —_ = -~ o- — os ¥ — tie - ’ —  - = / — - van - , A — = " - _ ° | -- 
a «=O * - oi, * out - < a ‘ " it quails = * - = 
1c ee &.o > & i aed . ae = <a nee 
~ a asm ~—— ‘ws ~ - ' a oe — ~ow - oa 1 7 / 4 - cont ‘ { 5 » be 
ow — . — f - oh ne 7 ~ 8) om SS mw be , . St 
= a ¥ ~ _ = ° . = - - . - " ~ -_ — = - _ mf = 4 ae - aul * m f 
~~ . o ew - j in . + - — =_— - = ” - . - - . . ° = ° : , ate - — ~ 
ote = Sw fo . . = - ‘ — — - — ’ ay 8 aun e G or 
wo J = 4 £ - _ 4 ° bee a, a _ : - a an -- ‘ - ~ aes . * : n ‘ , ‘3 j 
Pa egua.. = 2 _ Mens. - 7 » Oe Bm ..” er f m=  & - : : : =< 
s . : ~ - — ‘“ : : -_ - pos w — _— ee - > _ we e m ——et - ° - 7 ” 
: ~ | ~ re - i 3 in 3 at —“~ 5 - — 4 - - , 
oq j : j . ee f _ j . 


mt . all | | 
‘ . . ~ a f , = — . 
° -— ° one ‘ . ms —_ 
: c= a a f 4 = j _ a P — _ < ostues P a - 
om — a ~ : — OS. a , 3 4 4+ QD be 
-—~ > - e " = ~ = oe ~ - = o—__ —_  oioemed ~ — 4 ” ae 
a. : 4 -! 1 —_ rr . ne. ss + — - a rn ~ — 2. 
i — ot a o 4 » = — = on ¥ ff » —_ . - A s - oe . m | aa 
s - ~~ a — aa a - ~ ie - = me — * » ad e $ — 
— - nag = . - 7 s . _— a “ : ‘ - —_ 
aun - j . = a —_ rs - — . - ™ = - 
- - = > - -— - “ ws - . ’ - ~_ r - ~ woe a 7 a = 
- = ~—- ee ~~ oo - — - co - o - 
ad x — a9 @ Seo Se = SF aw Sw PS a > ee ._ = a — = ; a a? - 
— =” f 4. % » ss * ; = , a - : . . ~ oe . “ i -J 
a “ = . -_ - . / - - j ° ° y . » _ pammnad 8 pote 
fs . . : “ : J y _ — : » = , A — / 
e - ~ n o _ - - - E - . ~ — se 
~ - n * - - # = < - on nt - 
“wv moa ” J ra pond ™ f wf - aie’ = g — ~~ oo j — - a , pone ~ 
~ . - - , ‘ as pum j . ow A * as _ -— j pp ge + 7 fj “ -” - : , ° _ a 
, ’ - ; P . “sae ne ~~ ; / —_ +-~ ~~ a — 3 — ‘ v_ 
an) y a 2 P d . ; a -" os — | ous 
~ a — a ~ wa + ~~ f ro w 
ou 


-—- + Pa . aud 
» a _ . : , : f _ 
, : : 4 a . ~ - . A f “s a f ooleanl ~— 
‘ a ™ j - - >. . A ; : = y s 
, ; ~ — . ao - " 4 - <i — s ™ 7 - ‘ + . . 4 - “ 
\ a - os —_ ——) f 
~ . = 2 - , . - s = ° ’ - 
7 - : f = . r . aD : , . f - — “ 
~ ° “ Pa < > f 
a » -_ 
“ : on ne. * 
, ’ ‘ f —_ i ‘ : “a , f , “- 
“ : 4 ¢ - oe : j P . ‘ ; . ° A : ve . ’ 
. pena . - f p.. , 


= : (, ton —_ ~—— , , f , . . / 
s ” ae ee ° is a “ 
—_ . » oo ' ~ y4 4 ~ 1 ” " ‘ ound 

r l 


, ’ . = , ame Cl ; — ‘ , putea , . 
a 4 s ’ . et — . 
a 


= # f 3 o : _ 
. “ f J - 
+ J * ’ - “ 
. 2 ; -~ . a - ~ 
- ; > * 7 - e . “a “ . ‘ 
aad - — = ee 4 - ’ — 
—— - ¢ —_——) 
— 


- ~~ n - - , 
- . ail n e - : — j - < ‘ — j ~ 
— = - ~~ 
——_ on o ° - . “ + f — 
hace . — } - A ~ } —- 
= j . . ‘ —_! — - “ - - 
' a : ‘ ( - = J A f 2 J 
- . ~ } ’ . 7 o ° ° - ~ 
oo - “ 7 ~ - - 3 ~ a ~d on e a - 
4 “ anni ({f . ‘ e — — + - . ~ 
— { - a ; ~ “f “ oa , 3 ¥ . , ‘i 
a “ “ ~ . - ~- ee j ’ ow 
. " “ én 
pment " a . = o - — aoe - " - . 
— = , 2 = r i - - — « 
— - ~ aa _ - j ~~ - " co j f - 2a a wee ~ on ° 
— Pg 4 — coll “ ~ + . : E f f ; 4 j ‘ n vf unt 
. _ — Pres —p Ge = ~ a - f " ; - — ‘ 2 = - ° — oud —< . a ee - _— - > 
n~ - . 7 = ~ § — " " - a f - oe — 7 * — o — 
= : ceil re — A . . 5 m } --- — = _ as ° —_ os 
famen ~ - - = ~ / — ” 
ie ~~ ‘ . « | ‘ — - 2 af » - a - , y ° f 
a — — ate oe : a : iene 
—_— ~~ 2 on d — - a 7 "ud -_ . - 7 . . =e = j saa 1 ; . 
_ res. as " oe pnt - ‘ emo j é — ae m 2 : jee ss af -~ ™ oe a _ _ L A / we aeoel = , “ 
- -— a - - _ P ™ : s . . + _ > noon - a “ _ os - P -_ + — 
- j x * _ 4 i. duane , a P - 2 ." > 
> ft. om fF > 4 o . & . “In = : : : _* _ . co. =m ¢ s = 
A - ow - " A . , - ~ : ~ - ~ s . a = f 
— ~ ~ — * = ~ - oo . id — - j 7 f 
oy =_ — . mane » — — x . - mae ~~ as ~ , ney _ 
ony p . ‘ . j : aw : ri a / i ot = = fl . _ 
~ ~ oe = - - - - - a - j ae - one e . ous » ~ om = ~ 
oo ow — < —_ - ~ a val =~ J _ - 7 ~ =e - - — - ’ 
- - oot outa —_ ce ~ > -_ - - —) ~ mn _< ws 
j , + intad : = a - - oO —— a 8 ’ : / 
, s in f j we r y - ewe - F : aakeed oe és - caned 9 = a 
~ oe ee ~ 6 - ana - -—~ , - ee 2 2 - 
~ = “ - = — re - ye - a - —) - - 
- - ° . . — pine — ~~ ° ~ --— 
_- ~ —_ - " - > . _ - =e — - —e od ~— — oa _- " -- 
- - ? -_ > ‘ ~ ~~~ ‘ roe - a - oun : ~ a om ~ . on ny 
—— . » —_ = 9 —_— ~ ~ “ 
- a = . - 2 oa e » . . > - _ - - —_ a i § —~ < - - 
-— 2 - | = x. ‘ _— = — - én = — a j 1 bon = . a ot ~ “ a Het dod — FER ase ouat qual = oan? og — - j 


H. WILLIAMS VS. 


EDWARD D. CONGER ET ALS. 


g (> said parties This examination did not change my conclusion 
) lormed yesterday. IT have made no other examination for many 
\ Is ot Lies sjonatures than thos herein stated. examined 
the signatures on vesterday (the oth), and formed my conelu- 
2] sions as to their genuineness then. Writings and signatures 
purporting to have been made bv Viesea and Del Valle have 
| Otte me under my inspection and examination in the practice of 
. mv profession as a lawyer, and have in the practice of my profes- 
- erod on them for the past forty vears, but I cannot say how 
; oft L have often given professional opinions on the validity of 
a concessions purporting to be signed by said parties, but it was 
d many vears ago, and I| ¢ ot s on What concessions from mem- 
} Phe defendants next introduced the deposition of ANDREW NEILL, 
: tal, before N.S. Walton, a notary publie of the citv of Austin, 

Texas, on 7th April. 1SS2 | 

air Withess te- Hed 

| have resided in Texas nearly forty-six vears. having come to 


~ abd ells 


raved 


> a ' e i — - — ‘ — i : _ _ 7 = . P } 
~- oe - a ain om . - ie sis a 7 a ed ee a Co pana 
> = a ~ _ — _ ~ —_ — _ oe _— a . ~ 

- j a — " ~— em << ~ — om “ee “a ~ es 2) _ 2 on 

= ow °F “. { - ~~ @f. Ww ¢ ae pune utd = y -~ * ~ : ~ . ~ ~ = 

a“ _— - - : _ ~—— : h-A = ed . — _ 5 a _ - 
a = ” — — — * Ya —_ _ camel _ ™ f = ——~ “ -w — — = ~ 
=a ~ _ » se ~~ — om . a — oes ” - a j i a “~ . an 

o B coe mn kA - ro om — j ~ . " vat — . pest ~—. ad 

os - ~~ a ~~ omens ~ - : r homme — — - — . ou j ” — pat —d! nee ow |} = od 
— — ~ _ fen om = —~ —_ 
o n « / ume ~— % Eh -mem = : i ~ - oOo S&S women’s Bae 
- “ a ~-_ " al —_ —_ - — “ -~ - ° ~ ~ atl “ 
— . w —— > ~ v-— _ coo - ) 
° c , — - oa ~ = - ~~ —_ ~ . » ound - 7 —— + = 4 . = _ ~ - TE cos ~ 
_— > - ~ ~ eo ~— — _~ x ww — - ae “ - oud _ — , 
: 7 oe ~ - [% & - : } Pa. pon a ~~ 
_ _~ ~ _ -* —~ any — ~~? = oo = al 2 ow und 
—_ ° ~ -- me woe — * 
—_— —~ - — - - — - ¥ _ ov - — a - — ~ a ~ —_— — oe — ~ 
: — -~ ont _—— f wi ' » . , +. 
- bon hoani - - — - . o oR = _— = = f — - i _ — -- 
_ a = - _ a ~ - ¥ om, « a a ” ~~ 
— . - + - = om & > oa —_ Le = — bm 7 poe 
J ~ ff = os — — - - ~ = -_ = =, om 
- aon ~ d ow aa ~— - “ ~ — un — 
- aa = ‘ aa ™ ou a —_ ee —_< 
. ~ wee — rr pee S - ° — f - _~ _ oot » —_ f 
4 =~ a ~- _ qua gua - ow oe — ’ — 
i ts —— = " — — ~ - duno . . = a — ow + oe oe i we — 
: - = Om - S ~ eo s © & ! > ~ a 5 an m by at Sa 
; - i " - on ae A — apes { > -- ~ - ~ ’ 
—_ 5 “ —_ - ia _ P = a — ~ f Sand = oom ——s J 
ay, 7 - Ns . 7 a oe ae = 2. o = = — a — ed — — 
— - = dae r- Sf o— - - s ~ ow Ff ‘ ow 5m — ethan aaiad a al : — a » ane a | oma S J 
—-. j ox a : i = :22% + eS - 
—_ ~ , -_ - — ~~ J we = — = - wr. ~ ~ 
—_ oo po _ 4 “ ~ o > — -— ~ = — ———~ eal a ~ ] 
~- - . -_ ™ ° om el ~ ow _ f . 3 = cond * _~< 
—_ — _ —- J - s . ws { ‘ -. — boned ~ - — : c — _ ef 7 
- « - ~ - - — ~ . f[ =— — — o 4 - oust me f ~ ~~ . ~ pl 
, j - ~ he - a am ed | el a cone , s i - — Baad . 
: ; » pone sae = Sn oben ~— & nos : a - ~— oO ot 
= - o—— - a = at om - —_ : = eal - ~ - — f Ft eee 
| j . mat ° ~~ — - ~ . —~ - woe 
‘ éf ‘ ee = . = : ‘ = - ‘ae - { ; 
i nf f ae - =o ; - al a - 7s — # a, = dea / a ae r. 
" « - ' at ae r - a — + one . ; = - . 
aa ‘ -_ sian - _ Aa oN > - — — = — , -_ = — 
ated - _ — - ~~ quae ° —_ — = 7 -_ — am 
_s © —— | - = ~—_ = - ~ - = , Pri _ f — 
> 9 = : ~ rac: o c ant ra —— —_ _ ~ ~ » on “4 . pees — - pn 
oe = -- as - = ~ - _— -_ — /. ~ on a — ~ cael — “aie oe 
* - ‘ f ee my a 3 f ; ~ _ -_ 2 f - ; m fy ~ oO “ 
- is % ) @ , —" » © - Co ee baad ol Z oo <a fn ~ a. @ ISP.= 
aad — _ - ~ » = ~~ a — — “ OO" ~ - . ~- - — ow - 
of . j en - - a “4 a - . an one = ates > f 4 ened ] — 
t d —— 4 = pau 7 ee = ew pene — — ° —~ 4 : ~ - . 
_ = n 2: j fs i _ ~ - — ail ; _ on ~ f f 
= ’ = - _ = - -_ y rt = ’ —— = - ae - - » apt _ "e ~ — — e 
—s ~ _ —— | | on - ~~ 
al aa ~ ~ — = — - = - on — — = — . 
od — ~ ~ - 8 as — ~ anal on ~ st . , oA o a — 
- ~ . - ~ + _ a -~ a 7 oot « snail ~ ~ 4 f “ ~~ “ _ eo. - a — ™ 
- . 7 “ ce — ‘ * ° ~ ad ~ * mmoed 
- — - f ~ _ a, a. - um . , } f ~ a = , = -—_ 
, = = f + . + . ~ ~ ” ~ om — - 
, oo ow j = —_ y ouiens ~ ~_ 
- ~ } a _— ne ~~ out — 
wy denen A ’ - - > ah sie w —_ — — f 
= —— > | = - _ - Sf ‘© - — aw ouw - a 
- "2 —~ ~———d * > . st . = Bs - oa - f ~ ed, Ot 
= - - / ~ - i ~~ én al 4 or on ~ 3 - ee i - — ; 
- - = > — ~ - — ~ 
be < - ~ { ~ _ ~ J : . — 
- - ~ ~ eee — - = _ 
wom . _ By f os ad . a 
} ~ " - , . - - 
_ { aw = ~ 4 ju cal > a _ 
= - — - — 
: - = - or ~ des - ‘ 1. on _ —_ as 
. = 4 = . 4 a) i — j f “ “ a. ai " ~ - n ned 
j amnend * neem - f ~ j ~ ~ - _ f ont 
— ° i - —~ - o~ = ene -_ * 
- - - j — -_ - f ~ - ra 
—_ > — - ~ " ” . —“ , 
“ 7 - - - ~— j ow ¢ - ~ 
, > ™ ~ - J se -- 

J --- — . . J - f noe - 
| > ” f ~~ mm 2 - j “_- 
>. , — 4 f ; - ~ -- - oe - et 

J ~ ~ 4 = ‘ -_ 
- - f | : . ~ . 
j é - we - _—— ‘ a -—- i - = ~ . - 
= + - se _ - me. om r - - r Pie. 
“ én “4 - J a 
a > . + _— = - o a a _ a ~~ 
— = * ag - = = , ~ om . am 
= 7 4 w: - a me =f 
¢ - ~ - ne ~ = 2 ie wm 5 St 
s “ ~— = dL . ou “. — 
- ns a 4 - — “s r ~ se a j — alaned | 
— j o ~— a j 4 j - - ef ~— ~ “* see 
a } ov = - f = —< ~ 
> ° ~- - m ang + as ame 
a : - ” — = ~ ’ o-- - ~ = ns 
re ~ noe onnent ow 
~ j f ~ — j - — — 
r M7 ~ — - _- _ _ na = “es - 
— - », 4 - = 
ss p f —_ = ~ = — _ a. ~ - - = . 
— . os “ - . oa - - _~ = - md 
4 a “ ~ _ - a - = ~ a -~ am 
— 7 ~ - = mn - _—— ed - ~ — — am —! od . an 
— j = - j a ~ - - = - -_— ~ = — ‘ s 
’ o - - — te - — =, =) «ee _— 
~ - —— ° = ~ o— om < f J eamad - f os _ — peng a ed 
"a ~ r - - - - — = — ~~ ow —" 
~~ = . ve £ on — - — om ose as o— ~ . a - 
~ F. = + od ~ anes si 4 "4 —— 
- ~ “ft — _ -- - — = - - as —__ — e —/ rd ~~ —_ 
= — _ —— — - aod mad - — ad > _ _ —_ 
— _ - ~ ee . ~ — - o- ~— aw > ate 
ae - { — — - ~s - nan . = — —_ - — - ~ ww eee ~~ 
! - - - - — e rr - - - " oun - ~ 
a _ . - -—_~ - ~ f ~— - - ~~ ww ~ = ~_ = > 
-_ = Raw s & SS ol - j ~ a —~— pa = OS 
_— om ~ - - = - = - _ = - — a - — - > ee a— — ~ - — =" - ow | 
~ m - 7 »' _ _ ~~ “ —e . j _ poe - m <jomd 
“e - ti - j ts a 2 —_ f ~ — ~ a o- ties oud — quad a _— —~w 17 ~~ 
— - = - guint { anal = ee -- — se ~~ = - - ~— - — . . os — aed = 
~-= -_- - — —— end _ wee _— ~~ em . _ 
-- - - a = ~ me ~- os o — . — ~ . eet we  omend ste. = 2 <pent 7% . aa 
~~ i Ae : ~ - oe ~~ " - 2 = i a 6a a aa f : 
- -— ~ . ° ‘ 
. jf A —— nie ~ J a _ ot ~— te." oe ee “ _—~ < & a . 
j ma.” o~ ~ a — — te Fe ’ o “ f a ; ~_ eee = . 
= 2 ~ —— j a — 9 — — — _ - - _— aa a e 
» a = Lene” ~ meee = . ~ < ow “ — _ — — -_ cored wid 
~ - - z ee ~ — — _ 2 ~ ~ f a a oun f ‘ = — — 
die | ~ ~ ~ ~ ~ ~ ” —_ a j - re. _ + » TE es cee a ‘ ‘_— — — 
« : - a ones ia th bate “ - “ = 
~ — — eee ~~ a: . - - ~— om o — Pe ine j J a -_ ~~ i o.4 — He a . - a “ [ f dad © om — 
o= ~ — — — — ° Diced : “— oe - — ee ow ww a — ~ - ° * - gum lg 4 
f - os deol - ee = a ee ow —_— o-. s : hd ~~ pull gues E — — = : 
“+ : == “ ~ ww — > — ~~ > te _ pane ~ —_ — yam 
. -_ ~ ad = y _— ‘ - — _ - ow — ra a _ - A — oe -_ “ — pad ~ out - ”, 
— 4 a - _ sow = ~ — e ~— ow mae — el - 
a oJ oe co me : a Pe ss . j f — yo j a ° j al — = = a ~-_ a ouman _ . tne — - J oie a -_ ‘ ~ —" 
——— - oe . ow a - — 
—, a f a an lial =e ; or -~ 2 my ee Pips 
al —- foameng — ~ . ound es ° ~ nee . ~ ° ee ood ~ ° 
_ - cee ~ _—— j - | p= ~- a > need S . nT - { oe ane ~ a 4 ~ ee —_ pet . , — — J > ome 
. + - —_ — - - . e cat - p~ 
ow { =~ od = _ f a - ~ j > es - pe ea - - ¥ . - pune ps ow nw -~ J iz 
sf a ] s 2 = Laila aed . oO Ve pat — = = a ane . ~ = 
- —~ ~~ — oud = — am, o a ~- -_ — = ~ 
~ } = Pa - o j a -" — . ~ - a ° pant ~ ~~ 
ee a ~ nm ~ he oo eee om _ _ ~~ — o—- . ~— ~~ “ en _ Get = —— a) ie ~~ 


Hi. WILLIAMS Vs. EDWARD D. CONGER 


2. (Seal of Coahiula and Texas.) 


y* :, , , — ’ ar , : 
Ne reitud (}¢ Don Miquel Rahaao de onee Sitios de Lierra fii veovlda il 


Departamento aE Bear, 1° de Liz. de 1828. 


I labilitado Or e| estado di ( ‘oahuila Vv Tejas para e] bienio le 


kx MO SENOR: 
| ° 7 ’ ° } } ’ ‘ 
Kel Crudadano Miguel Rabugo. vecino del Valle de Santa Rosa. 
ry } 4 } . ‘ : ] 
con todo respeto a V. EE. hago pr ente, que careciendo de terrenos para 
la agricuitura Vv cria de ganados suplico a \ ly. que en veo de sus 


acd ‘ 2.” 

paCUITAdeS Se SITVa COMCeCaACTING Celle Vehta Ohce SILIOS Cf leTrTre ell tas 
} 7 } . . . 

margenes del Rio ‘J nhldad eh ¢! Departam te de Bejar o en el 

Marae que nye parerca Mas convenlente adaptable a miis ?ntereses 


euitivar dichas tlerras para lo qu huecren apProposito deneso del 


i 


wen sea todos puntos en distintos parajes, of reciendo poblar V 


te rmino que senala la ley de Colonizacion del, Estado de 24 de Marzo 


de 1S25. sperando iualmente qu para la satisfacion desu importe 
, . 1] . 
se digne V. ik. Conceederme los piazos que ella Misia designa Vv en 
i ‘ ‘ 


cuvos terminos A. V. E. pido se sirva deferir a mi solicitud en que 


recibire Gracia. 
nee P : ' 5 
Leona Vicario. 25 de Noviembre de [S28 


MIGUEL RABAGO (rubric). 


4 LEONA Vicario, 2 Dize de 1828. 
‘ ‘ a, ‘) ] ] ] ] ' ' ] ~) 
(ontorme “4 | Ht oO 24 de i «©61CeCYV cle COPOMIZACION ade 4 at 
Marzo de 1S25. otorgo en venta al suplicante los once sitios de tierra 
' ; 


’ 


q. solicita en los terrenos valdios del Departam'to de Tejas en la 


‘ ~ , | e i . . . 
parte q. senala o en el paraje q. mas le acomode. El comisionado 
a ’ e s 

] 9 } } #- a 5 4S P : 
(] HOM orare e| (robo rRG to metera en PoOsesloil ade dichos SILIOS V ex- 
i i 


{ 
1 dira Jos titulos correspondientes certificando previam’'te la clase y 
ealidad de dichos terrenos para el secnalamiento de lo q. deve satis- 
facer p. ellos al lstado pa cuyo pago le concedo los plazos q. designa 
el arto 9) de la referida lev dle colonizacion. Dese p. la secretarla 
copia al interesado de su peticion yv este decreto pa su constancia y 
efectos colsigulentes, 

VIESCA, (rubric 
SANTIAGO DEL VALLE, S’rio, (rubric). 


(Endorsements and Certificates. 


KE. M. PEASE. A. NEILL. 
Ssilti \eosta Y«de TSS] Saltillo, Agosta 9 de LSS] 


JOSE M. MUSQUIZ ESTEBAN L. PORTILLA. 


— 
~ 


(Seal of Government of Coahuila & Zaragoza.) El C’o. Lic. Jose 


Ma Musquiz, Secretario de Gobierno de Estado de Coahuila de Zara- 
za, certifico que el adjunto documentos es el original que existe en 


‘) 
= 


( 
e] archivos de] Gobierno relativos a la consecion de once sitios de 


J 


a 
~ 


ee 


] 
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possession of said leagues, and will extend the necessary titles, pre- 
viously classitving the class and quality of said lands as a guide of 
the amount to be paid to satisfy the government dues, for which pay- 
ment | rrahit him the time designated by the 2? nd article of sald 

colonization law. A copy of the petition and deeree will be 
21 given to the party, intended for his observance and the sub- 

sequent elfects. 

(Signed) VIESCA. 
SANTIAGO DEL VALLE. 


(Endorsements and Certificates. ) 


IE. M. PEASE. A. NEILL. 
Saltillo, August 9th, 1SS1. Saltillo. August 9th. 1SS1. 


(Signed) JOSE MARIA MUSQUIZ.— ESTEBAN PORTILLO. 


The eitizen, Licentiate Jose Ma. Musquiz, secretary of the Lov- 
ernment of Coahuila de Zaragozo, certifies that the annexed doecu- 
ment is the origimal which exists in the archives of the government 
of Coahuila relative to the concession of eleven | leagues | of land 
made to Don Miguel Rabago, in the department of Bexar, on the 
2nd of December, 1S28. And at the request of the applicant this 
) ration of returning it when the 


7 
be terminated. 


document is given, with the obh 
Wn which if is to be used shall 
Saltillo, April 6th, ISS1. 

[ SEAL. | (Signed) JOSE MA. MUSQUIZ, Sec’ty. 
28 To the admission of the purported application and conces- 
S100 plamtiff’s eounse! object d that— 


Ist That It Js Irrelevant and ferms ho part Ot the defendants’ 


Ynd. The paper, if genuine, is an archive of a foreign government, 
from pubhe poley cannot be introduced in our courts, but only 
certified and examined COpPV Call be introduced. 

list lian shows that he holds if by virtue of a forelgn 


LES LOG 


+) i % TYVIT YU 
at iwi te @ 


ord. ihe ¢ 


aW Which 1s not propo rly prove. 

Ith. But it th paper be admitted, then it is objected to for purposes 
of comparison of handwriting, for which object alone it is intro- 
duced. Because— 

First. It is not such a Paper as Was required to be sjoned by 


> . ' = iad . ct > » . , . 
Rabago. ahliet lo presumption Cat) arise that it was so sloned by rea- 
son of its be me an arehive or ancient document. 


Second. There is no evidence of the handwriting being that of 


Third. It is not admitted nor proven to be the genuine hand- 


writing of Rabago. 
, i ee c. : be . 
fourth. The instrument with which it is to be compared is not so 
17 1 } g eu24 x 4 4 : : a aan ws 
Old DULL That iIVINGE WIthesses to the questioned signat Ire Can be and 


are actually introduced, 
iy vay nd , TOLD | + | : Li t) oOo} ] ' ; t | | oY . 
he court overruled these objections and permittes tne papel LO 
4 ° : , 17 i : Ss é " 1] — ai > 
Yo to the lury for all purposes, subject to be controlled bv his charge 


as to its being a standard of comparison for the handwriting of 
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icriles 


eleven le: 


md concession ot 


‘ 
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1e petition 


ited to tl 
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aapers Which re] 


ce the primitive 
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Introd 


he 
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hat 


hKOoWT) 
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«yy 


Pereotl 
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LOcaoL OL Sale Potoale 
i : 

} 

IOWS, TO Wll 


No. 3. David II. 
asked tor by plamotifl, 
This the eourt refuss 
the eourt refusing to so 


ana there duly except 
. . 7% = 
(l-or the full charge « 


tion sixth. whieh is her 


Upon the evidence fu 


the court as to said pur} 
the original application 
purports to be slgned Ly 
and have offered proof t 


fourth exceptions (contal | 
Which are hereby made parts hereof), the jurv were instructed by 


cop r¢ 63 "] 
The defendants have also ottered a paper Wi 


ottice of the arelive Sil Salt 


EDWARD CONGER 


I). 


\prin 16, 1SS4. 
he jurv are instructed at the request of the plaintif, that a pane 
| | 
has been introduced by the defenda..ts purporting to be the origina 
‘ rhit ==1]O]] (>| Cr Vertis \ C=C T Nic ‘a Ra at’? «) ic] i | Pha 
been commented o1 he argume) - containing the o1 iil sig 
nature of Miguel &. c [ny this cor ction vou are charged tha 
ell thie cl; fe oO] such) s ivy Caw adild ho I bir tiie me 
ay S10 ec Reeal U ned the e bce <S10 OO sto Ve fo} é( 
>| COWS IeCTra ~ ()] Ol tf ks lL] thi ( in (>| cle fendiants 
title, and not for the purpose of comparison of handwriting, 
ind vou will not in vour di erations consider such si@enature as 
the signature of Miguel Rabago for the purposes of Comparison © 
bandwrith c 
HERRING & KELLEY. 
JAMES M. ANDERSON, 
EUGENE WILLIAMS. 
bor Plaintiff. 
Retu (>¢ 
A. P. McCORMICK, 
lS. Dist. Juda 
Qn the back of this asked-for charge appears the following en 


| \a) bee PQQ f | 1] heyy | - | 
C(] (teh. 2 i od. MIKS, CICTK 
} 4 } } } } 
T ( ] t it) Wi Ag rtili | , i] (| cic S]OT) QT 
: " gt , iz sf 1} i lay] } : 
list! i 1] praintiib Ss Coulse! Glad Chen 
] ] 
? ? } 
) r CO!) ( \ les 4) Live ty \ ny a CXCCP- 
t | alsa 
rt Srred LQ ail Trclaie cl pce ICTCO] 
’ 
i/ le Ce] (sil 
i 
a? | . 1 . a. a » } 
i , ; ; tf ’ we ++ t ‘ot , ‘ at 
LIV se POUL Th) pratt Ss first, second, and 
1 4] « 
hed Wi tie record ron) page —— tO pcb or a. 


orted Concession an 
vhich purports to be 

of Miguel Rabago tor this coneession which 
) bago In person—that is, by himself, 
O the etlect that this Paper came trom the 
| roper custody for said 

ect that the signatures 


- ony 


————— 


- one 
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of Governor Viesca and of the secretarv are genuine. with proof as 


to the. cireumstances ot the finding said paper, and manner [of | 
} ; } . ] ‘ ] } . ; : x. 
KeepIne sala are hives, and if vou believe from the prool that said 
I 
. } ‘ , } { . 4 . > Y . 5 | . : ; 
r) er so otfered by the defendants Is as old as its date Imports, that 


| | 
it has been preserve din the archives as the initial paper connected 
) ) e weight of 
direct testimony to the genuineness of said signature, and if the 
other prool in the case does not in your judgment overbear this 
Pict \ find thi sprnature to this original application Lo he 


7 
‘ 
Line proved s1grnature of Miguel Rabago, and useit asa standard of 


, thy +} , art 1." 7 , XG) +} ' I, +. oO ; 
With ii> Palit. VOU av Glye LILES CiITcuMmstances ti 


comparison to ald vou in determining the gwenummeness oj the Ssiyhla- 


ture to the Writhhg purporting to ve a tettel powe! irom said Rabago to 
‘ i 


] ] } {> 4] | } ; by] ; 
fo which charge of the court the plaintiff's counsel objected fon 
} } , 
Lhe loliowlhye reasons 
<) au ree a ee es 
*) an lst 1 hae Chica i 4 : LP pron) [it Welol cr Of e@Vyvilcdelce. 
‘ 
; [1 = rriit ? + j yyy ‘} + 1} +4 1} welitel } I] } " 
TATE SR t “tLibwill {) Lile ia ci (PUCSLIOLI Wilictl _ pO LE v4 
] ; ] } \ tty Ty? 
decided by the court 
) It. ry h\? + + a | 'T7 } ? +} ’ a f | | 
Ora SUDTHIUS tO LEle l] a Papel POV Uli COMMPaPISON OF Mauda - 
i 

. . , , . : . . 

, ; ’ | 2 . . . 
writing which is neither proven nor admitted to be genuine, nor to 
] P t ; . , + + | re 
L “jonedq by\ any a7 tC} Lili + PpmaluLle a | NTs lle i Rabago 

- ’ ~ ‘ - « - 4 . 
ak ; Bae 1%  weatset Be . svvt<«¥779% 4 } Vat fF r< wie 
iv Phi@’ TUG alla’ TMStPUC LIONS COnUAIIed Tl Siildi eXtLract Of] said 
’ ' ' } "4 } } ' 
bac 4 ; | . ; . i « , + ; , .4 ; -set 6G rowan ‘ . : 4) > 
Chargyve Lie COUNSEL Ol podclide Mi objected. and to each and every part 
+ | : 1 E 3s..9 . 
Chie res ore fi s coudlsel did then and there excep 
. : ; . . 
| 4 | 4 ‘ . -as y 
ko} Tiie illii ré xe €p Liye CPi Pore (>| (*¢ llr i<) Live huLr'\ a4 4 exception 
ro | } ; ? } } : 
~~ a Gel j relierred tq ‘ i a cif il pra bereol 
/ hh f. 
Ate if sh CO PIPOCTEH 
: i . ] 1 4s] } ] mas , 
it iurther remehbered, thr In adadition to the evidence else- 


, ° : YY 2a . . ; s*7 
svi ‘ : son + ; i ; ’ . . : : . . . 
Wier “et oul i rhe DliiIs OL: CX prion herewith filed. whieh are re- 


“i } , } } . ? . } ? ) . ? 
Ft . i ; i i 4 i _ ‘ ¢ ; + , ‘ " ’ t »* iy > ; 
‘ Pred to clLdial aa < i cil iif Pt’) Lie clele Peladits bhtroduced the follow- 


Wot. [| WALLIAMS. mn a deposition read during the trial of the 


Ci 24 if xf ii (a: ay ~ 1} (}) . ‘ XAS. tT y¢ roo’ Ino. Jay Llarcourt. norarv 
se | ao 
public, October 9, 1879, says 


; . ] ] ! — ~ fs } 4 ry. \ 
‘ , »¢ x ' - ‘ j 4 > . " ‘ la » 
aith TOPtV-sIN Vears OC, AIG Pesiade iT) rmaiVeston, Pexas. My 
i . 
' 

i 


c ihc cate " Fit —- FF - = eae Res 

mather, Samuel Nay Williams. died 1) ISOS. i KNOW onlv asa mat- 
1 " + . ; ‘ 1 } : =})-) ‘ 

CT Of f Teo] Li} (“71 ] { CXas 1] IS? 1. on IS?Y. ana made it 
} } . } = ? | ] . — Radia — _ > ‘ 

lis home titi lis «te ASgR In Lie same way | KR1OW that at Wels the 


I il 

: + } } | ’ . 
. > at — ; . 3 t ' - >? ; ' i ‘ ve . ‘ . " ao > 
secretary of “Austins colonv,and his duties such as were Imposed by 


law Sidi his death IT have been the custodian of his praipers 
caused them to be examined in 1S76 by M. E. Kleberge, Esq., an at- 
torneyv-at-law of this place, at lastance of Col. Thos. M. Jack, in- be- 
half of Gen. Thomas Harrison, of Waco Those examined at the 
time were old miscella cous papers relating to the occurrences be- 
fore the vear 18356, as near as 1 can recollect. Thev were in an old 


V tenor twelve VeCa@rs older than 
fam. The trunk has been 1n my possession since my father’s death. 
je 1? 6} ly = ase 1} ott 1) th) ‘1? ye "Ors«sA S t | » tr oa ferred 
rom my earizest recoliiection tli Papers were Ih thie runk reterres 


J— U5] 


Micuel Rab: 


a paper as wellas | r 


>] ‘ode ] ce ee ; ] ° ] 
‘tor Blaneo, authorizing the latter to sell sue 
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a ae ] } 
Klebure in the trunk. stated, on the occasion referred to above, 
, ; : | 3 ' } +], = i. Ty : Ss 
Wheh he exiled iar rtThne blaAcCK leather brug. he trunk 
} el } ete } } .. 3 ’ } _ 
eontained ipocrs ra =P). SNPELDISHL. ehhh PPODADLY Frenel L prada 
. } A . . i , ‘ - - 
no particular atte 0) Or. r than the one WKlebere lied 
? ’ ' ? ] ] ; laa 
mV attention to, } The be paper had a MmMecworanaduln 
j j } 1 
(>| Ij Pisil i*¢ ct { j ‘% ! " i< l are (TV It] oy Wpoon) 
i 
> if Ie : r)1 ; . . . ' ; _ ¢ surat ly } : : 4 ria 
yes, . ide {)] Lt] ’ : ; ‘ ti it) +> i t i‘ ~~. gh cti 
Pi WMOPralLaul ee ix) ( () lh) run awWav scrape OCccuTr- 
i j 
| 7 bse ' } 4 4 | 
red in Mareh. TS56, 1 believe from mv mothers statements | know 
4] ? 4] } ? 4 ' 
she lisa] ss LIE PS pct] ls VV | r}¢'] (itl} Lo ; I ? iW: ~ ( edd oe ss i) 
] ] oe . 
kept them until hey (Meath ake ‘h] } iVdis Udit now [ «i my tree- 
S| ] , 
ollect fathy eyer havine the trunk out of the house or mother’s 
. ' 1 
POSSeSSIOTN. lt Wits elther mm fathers or m0 S POsscssloOl lltit1i olf 
‘ 
° ° 4 ’ | 4 wa s | ‘ 
enme mito niihe. \1\ (i) lest recollection Of the trunk Was In is 1) 
: } . ‘ ‘ i » ] | ] =< = 
at our house in Graaiveston. where It remated until TNoff=. but it was 
‘ . : — ] ' t ‘ 3 ' ; ‘ 4 ) me 1] 
traditionally known to » fasuve en with us at Si hillipe de 
° ] > . ‘ } 
Austin, on the Brazos river, a our hom (JuUltaba, abet al- 
? , , 
terwards at GCralyvestor [ea S56 to ISDS mv tuther and mothe 
] j j ] 41] ; 
lived at GJuptana, : ee Ith) of ‘ak I) iZos TL1Ve] 
\] J. eg ' * ' t ’ } TE 1} 1} } ‘) ’ 
. se IN LE] Ire i ; { a ii iid] i { Llidie’] siidpie a | e 
| > 
cumistanees as the foregoing, says 
ee. a: j } , 
\lv residenee Is Galves lex l remember examining atrunk 
; | , i . 
stubpiittedt to me To} ! () bers a contained MeitrTers ged adoe- 
‘ } . 
uments, some In nelish and son Hn Spanish; som related to the 
‘ . 4 j | } + 
private business of Sal Mav Williams, and some were letters writ- 
ee , > _— — , > aa " Teal 
ten to him concern uhadis Th bexXas—hany of them bistorica 
_ . eo . ne, 1 ] as . 
and relatedk to pul} iis { tTunK Was an old eather one : 
# ar. I | peaae nid ] ae 
le celyved It tron wu Won \\ Miladbs, ane eC had been Loy 
: 7 ‘ } ri* is ° . 4 
quested by Col. PooM. Jack. of Galveston, at the imstance ot Gen 
= © 4 , : } 7 ry . 
Phomas Hlarrison. to ~ reh Lire oh his fathers OL poeupy ] hoor a 
“yy } > } ri >) } 
power of attorney from Miguel Rabago to Victor Blaneo: that he 
: ] ] {' ! ] } { } ] 
had no time to look for lt. ane requested tie to adoso: | mound such 


_ ; . a : Ler bes 
as a power Or attorney [rol 
i . 


lands as the tormer had in Texas, aud to empower anv other person 
| 


. : . y . } 
he should appoint to make said sale. “Phere was an endorsement 
: : ] ] ] + , >] , ? a 
on it purporting to be made bi Victor Blanco to Sam l Mav Wy3i- 
i e 
.s ae. ; } a " ] a ray 
liams.authorizinge the latter to sell Miguel Rabago’s lands in Texas 
a I , , ly? ] , ] 
lt Was ablb Old LOOKING precpoed hh Sound Condition and not mutilated 
} } ray ’ } 1} } ‘y ’ ’ f elie -? , | ] ly , ] 
Wm aAanV Way, CONTATIINL Lo ' OV Tterilhealions., (ICiIvereaC 
J 3 : 1] 
sad paper to Cre) | POMS flarrison. [ Saw it agvalhl in thi fall of 
pee | me 
thre trl oO] this CMiilse 1n the cdustriet court of} 


} 


was then examined in relation to it. [ found 
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; 
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in the trunk several letters dnd documents signed by Victor Blanco. 
These | cle livered to Gren, Harrison and took his receipt. 


Geo. L. HAMMEKIN, in a deposition read during the trial by the 
defendants, and taken before N. L. Walker, notary public, of Lime- 
stone county, Texas, on the 29th dav of November, 1576, says : 


] } 


| purchased the eleven leagues of land in controversy about forty 
vears ago In the city of New Orleans from Francisco Priolland, aet- 
Ing attorney for Guillermo (William) Laguernne. I had in my pos- 


session for a lone time ; eT purporting to bea COPY of a power 
of attorney from Miguel Rabago to Victor Blaneo. IT have it In my 
Posse ssion this moment It is dated Monelova, Sth June, 1S52 [ 

Cahnot stite the first Lime CVCP Saw said COpy, but SAV that 
| r 1858. On 5ist Julv, 1858, I paid to the re- 
of Milam county eight hundred dollars on aecount of 
” 


w~ 
—— 
— 
noe 
wa 
ws 
a 
f 
—y 
f 
~ 
~ 


—— 


CoLye 
} 1} = a ae } ‘ . - : : 
| dollars due from the purchase of said eleven leagues 


twelve hund 

ot land from the “tate of Coahuila and Texas. (1) he 25th of De- 
cember, 1859, [ paid the balance to James H. Starr, seeretary of the 
treasury of the Republie of Texas. Guillermo Laguerenne was 
either c! Frenchman or an Am rican. It Was sold LO him }) the 


25th day of Mav, 1836. | bought of him in February, 18357, through 


— 


7 
i 


his attorney, Francisco Priolland. I attach said power of attorney 
’ } } . . 
from Rabago to Blanco, to my auswers, and sign my name to It to 
identify it. 


be) Sello tereero. Dos reales. Para los anos de mil ochocientos 
treinta v sis vochocientos treinta y siete. 
Monciova, ocho de Junio de mil ochocientos trienta y dos. 
Senor Don Victor Blanco. 

Ni estimado lO Vv Senor: Acompano il V. e| testimonio de Once 
sitios de tierra qe me concedio en venta el I:x’mo Senor Governador 
del Estado en el Departma nto ce Pejas para que tenga V.la bondad 

{ nr re qe su part pParague se Lonny la posesion 
de ellos por si, o por persona de su confianza dandole a V. el mas 
am plio prod P parague los cultibe los venda, cambie o enagene a su 
entera satisfaction pues para todo lo autorizo Vv estare V pPasaPre Cl) 


todo tienipo por la qe \. hieiere v si no tuere bastante esta mi carta 


t 
i 
} ee CE Pe eae — \ ' - : on 
poder to ovorgare JUaICTAal fahk LueLgo COTO . guste V mi avise necesi- 
L.¢ 


4s ’ P : rt . 7 “ac fos 
tario V aispensando Vo esta moles la We Teplloa su disposicion COMO 
i I 
} 
? 


. . ° 7 
Su mas afecto sobrino v servidor que ATeCHLO ay “a SU Tnaho. 


MIGUEL RABAGO. 


Yo. el intrase) Ipto eseribano, certihco yv dov te que ta cOpla que 
. * _ : } . . , 
antecede es igual via litera con la carta poder que original me ha 
P we a. se ail , ; 
(emMostrado Don \ cto! Blanco V ia MIsMaA qui tube presente al CX- 


’ | ° ] 4 : . — : "rr 
tender la eseritusa de Venta que en velnte \ cinco de Mayo del 


) - ] } a } : 4 et » ome - 
65 ino proximo pasado de mil ochocientos treinta y seis hizo en 
: . . . 
. ec ] + Von ‘< <i} — . > . } 74 . . . 
ide ella a Pr) Gautiiermo Lavuerenne de onee sitios de 


{ 
| p ; 4 — ] nal 
tierra situados en la Departmento de Tejas sobre la banda occidental 
] 
4 


i} ‘ t 
del Rio de los Brazos arriba del Camino qe la del Pueblo de Nacog- 


~_,” 


4 


-— | 
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thre Brazos rive r’, above the POU d that leads from the Lown ot Nacog- 
doches LO Bejar, as it appears in the public records in my charge. 
And so that this be of value wherever required, and at the request 
of the party interested, [issue duplicates of the present in Mexico 
| | e thousand eight hundred and 
thirty-seven, beige witnesses = — de Revilla, Dn. Teofilo Car- 
relio, and Dn. elapse de Re vill il ivares, of this community, 
(Signed) MIGUEL DIEZ DE BONILLA, 
Notary Public. 


38 Geo. LL. Hammekin in : a deposition taken 26th day of March, 
ISSO, at Waco, before Thos. C. Smith, notary public, says: 1 
have had the following title pipers of the Rabago erant in mV pos- 


Ist. Testimonio or second original issued in name of Miguel 


of attorney from Miguel Rabago LO Victor Blanco. 
>. Sale by Victor Blanco as attorney for said Rabago to said La- 


lL. Power of attorney from said Laguerenne to Francis Priolland 
D. Sale by sald Priolland LO mivself 


| received the above-entitled papers from Francis Priolland in 


New Orleans at the time IT made the purchase. I delivered them to 
mv avel Ro { Rost 1] | have not seen them since | SW to-dav 
the or} power of attorney from Rabago to Blanco. I have seen 
Blancos signature frequently before and after | left Mexico. [know 
Victor Blanco’s S1Trnature because [ have SECT) if Olli Many Papers 
ha Ine no refer ce to th Ral TY) OVA If Lppears On the said 
original power of atterney. subseribed to the transfer made to Sam’] 
May Williams. I bel the transfer is in Blanco’s handwriting, 
ind T knowthe signature is his. [had a copy of said power ce rtified 


before and by NMiig’l Diez de Bonilla in the city of Mexico. i also 

| hen | purchased from Priolland in New 
‘it a econditi that aoeniliiedlnaaia 
of the letter of attorney trom Rabago to eines should be obtained 
from Mexico: the copy so certified (the certificate of the notary being 


, 


i 
/ aot a | er, — = i Sh auwe . ] - 
qated i¢tn Mareh. S57) Was Sent to meanhnd dellvered by me to 


robert Rese as above stated. A copv of this remained in mv pOs- 
, —_ : 2 2 aici : . 
session until I delivered it to Gen. Harrison. ‘There is an endorse- 
ment on itm my handwriting made many years ago; I can’t state 
when. The original testimonio of the original title was In mv pos- 
session. given me by Priolland in 1837. when J] purchased the land, 
cl | } sited | yj the creed yy ral land othe cil t [Louston in LS73. 
i e 
| never saw th orleimal sel from Blanco LO Lacue Pehqe., It forms 
i portion of the protoeol or archives of Mexico, and was executed 
after I left the city of Mexico in 18536. In May. 1S56, Lavuerenne 


. } y : j ye , sical } j 7 4 — ‘ - ‘ 
was a merchant in theeitv of Mexico. J] beleve the runawav scrape 


, 4 "3 «¢£ ‘ - > ] . , , = 
occurred betore April JYict. S56. Robert Rose was my agent at the 
. ° . } 4 , } 
Maite OF mV purchase. It Was His qutiyv tO see thy “ettiers on this 
} t n ' ‘ | 7 . } . , ° , 
land: he wrote me had Deel Ol} the land. | and mv ve ndees have 


exercised acts of ownership on this eleven league grant and claimed 
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it certainly since May, 1858S, under the title shown by the title papers 


. } } } } - ] : » — i s , 2 ' 
mentioned anpove,. ahead tiave exereed every act ol ownership which 
. ,. . ' 7 
bed de © LeEecesse] f(y) OST “Tl TD) LILi« 


" . . . } 
Ist. bv depositine rhe te timonlo or second original in the eencral 
| 


Ynd. By Peaviniedni of S1.200.00 dues to the republic ot Texas, the 
| 


| ] 
puPrchase-MOney Which 
. i 


Labavo promis | to pay to the State of Coa- 
hula and Texas. | 

ord, Dy = nadine uh agent wlio compromised and rented to several 
<< ttlers (ot) thiis lana Prbci dh \ Vears lo. 

lth. My vendees as well as myself have often paid taxes on said 


Coahuila and Texas. of which States at one time he was LOVEPHOFP, 
[le was onee asenator in the Mexican ¢ OHYVTess. [ have never seen 
lin, burt have neared threat hie Was Spokel OF as an honorable hich in 
his day 

Question. Didi you pave taxes on this land? 

Subsequently my vendee also paid taxes. 
(Juestion. What did Vou get for the land ? 
A satisfactory consideration ; not one dollar ineash. T had a cur- 

rent account with Ilargons. on which this was eredited. Hargons, 

in May, IST9. recerved 852,000 tn American wold on these transac- 
tons. While | was in) Mexico Rose rented to and compromised 
with settlers. T left Mexico in 1856, and returned there again in 

So). 


Jno. N. Rose. tn deposition taken in Lyvnchbure. Va... savs: 


Robert Rose was my brother: he died in Washin ) - 
on the lth day of May, S71. | was his administrator, and had 
charge of all lis papers, private and professional. Tle wasa lawyer. 
| have several times made thorough examination for the following 


ist. A deed) trom Miguel Rabago. by Victor Blaneo. attorney, to 


. : } . } } . i.e _ ’ 
Lacuerenne, Conveving | | reavues OF lana nm Pexus, [vine Ol the 
. 7 } C23 ? sa ae , ] > cee Ae = t 4 
west bank of thr Dprazo river, granted Rabago by Lhe \lexiean Groyv- 


ernment. executed in the eitv of Mexico Mav 25th. 1856. betore thie 
im -£. } a 

hotary public, Mlie. Diez de Bonilla. 
} i- ? . . . : ] _ i's >] 5 

I \ power of attorney from Miigcue Rabago LO \ ctor Blanco, 


authorizing him to take possession of and sell said land,in the form 


ore A power OF attornev trom Lacuere nne to |: rahe isco P) loll; and. 

bk 
“lin the city « t Me x- 
Ico On the lOth dav of Jan lirv. LSdo,. before the hot Fy UNCIsCco 


de Mea () 


| sei been in Texas since April, 1855. Settlement in this part 
of the country began in IS45. IT did know Archie Hughes. He estab- 


ly “OTE oft the prince [pal beh of 


to their business in the States of 


tly 


—y 


tip 


-— 
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lished several eleven-league grants in this part of Texas, of which 
the Rabago Was one. I don’t remember what he did about it. l 
did no work for him on the Rabago grant at that time. While hunt- 
ing for vacant land in 1846 I established the lines in order to keep 
off of this. I ran out the lines of the La Vigo grant for Hughes 
while he was here. Hughes and I were on the Rabago grant in 
IS51 or 1552. Hughes said his father was attorney for several 
erants, and he wanted them hunted up. I knew one Graham. He 
went on the Rabago grant in 1S51 or 1852. | know of the Neville 
league. [ knew London, who lived on the Rabago PTant. He sold 
out to Cabb in 1505.) Sheek, whom I also knew, lived on the grant. 
Hughes let Sheek have 200 acres of land to settle on if he would live 
there. He was to live on theland and hold it for the owner. Sheek 
went there since the war and remained there allthe time. Isom Earle 
went on the London place after London left it. I lived ten or twelve 
miles from the London place at that time. | frequently passed the 
place. [I don't know that [ ever saw the place vacant. .[ have been 
emploved by Gen. Harrison and by Green of Austin to make 

10) surveys on the land. I probably made the first partition sur- 
veys forGreen. He was negotiating for Rose. [have probably 

made fiftv small surveys for Rose, Green, and others. [I began these 
SsurVveVsS In TSO. I knew the Krouch and Neville leagues. They 
areon the Rabago grant. [dividedthem. I have frequently made 
small surveys on them for Gen, Harrison, till within the last nine 
vears. About nine years ago there were settlements, churches, 
school-houses, mills, &e., on the Rabago eleven-league grant. | 
knew Billy Anderson. He lived at the mouth of Meal creek. He 
went on the land in 1855 or 1856, or maybe as early as 1855. Five 
vears ago there were probably a hundred or more families on the 
erant, clanming under Goodrich, Hagons ¢f al. Since Hughes came 
here, Hammekin, Hargons, and Col. Harrison have been claiming 
the land. ft knew Mc IN 1s ehgght pA c went on the land in 1850, on the 
MeGary. There was a compromise Letween him and Rose. Gen. 
Harrison and Green were the contracting parties. Dr. Neal lived 
there after Melkissick. I knew Dr. Bell: he lived on the Neal 
gy vyonhe OF itsome time before the war. He lived on 

the IX rouch Instead of the \IeK issick league. There Were lo colon- 
ists in the part of the grant where Sheek lived. I knew Bruner; he 
lived on the North Bosque, or near it. He first went on it as a pre- 
emption ; afterwards Gen. Harrison made him a deed. He went 


leavue, having 


there in 1855. Harrington was on it. He claimed as a colonist, 
and compromised for half, | knew Holman; he compromised for 
half. The colony titles were the junior titles. The Neal, Neville, 


and Melhissick leagues were compromised for half. MekKissick 
claimed under the MeGhary league, Sheek under the eleven league. 
The latter was on it in 1850. He did not then eclaim under the 


eleven league. He. voune Sheek. filed a certificate on it I heard. 


Lott] this Was during 


the war. The compromise survevs were made 


In lsSo7; many sales were made after 1557, quit-claim deeds being 
eiven. Prior to 1848 there was great trouble with Indians. After 


that time settlers were safe. In 1849 the Tarkawas stole some horses. 
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tifies that the si 
are used In | 
the above-named | 
Notaries at the © | 


sand eC] 
PSEAL. | 
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Federal di Sand 
and also the seal wh 

Mexico, December 

Number 476. 

Bike s, five dollars 

[Stamp:] Third. 
lor the two years « 
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[Seal :] Principal 
district. 
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CONSULATE GENERA eo rHke UNITED STATES OF AMERICA. ; 
4 } - ? _ : 
Mexico Crry, December 15th. 1S7A. 
a}. } } — ] onc ; ' 
— 4, Julius A. Sk ynsul gene) lot the United States of Amer alt 
in at Mexieo City. le ) that the foregolne sionature Is 
] : ‘ } - { ] ++ ' 
that of Juan de Arias. firs der seeretary of the Department. of 
; oe : ' eee ] — ays 
Foreren Relations of e Government of Mexieo. and as sueh with thre | 
: _ ] ty a } ? } * an 
accoOMpanvinges seai OF sara Dey rtment is entitled to fall faith and i 
,° 
Creat. i 
- ’ } = . ' } 
Witness mv hand and the seal of the consulate weneral. this 15th 


Vs. EDWARD D. CONGER ET ALS. 


nal ('o!] fifteenth 


and seventy-four., 


citv of Mexico. the 
! } } 
hpubeired 
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Notaries. | 
YGN. COSIO (rubric). 

JOSE VILLELA (rubrie). 

FRAN SCO QUERIJAZA, N. P., (rubrie). 
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Antonio Ferreiro, notary public of the Federal district, certifies : 
That in the book of protocols of the deceased notary, Don Francisco 
de Madriada, whose notarial record is in my charge, is found an in- 
strument of the following tenor 


econd seal. (LL. 8.) Twelve reals lor the vears 1836-37. 


lin the CILYV ot Mexico. 1) the Oth day oft January, LS3S7, before 
me,a notary public, & witnesses, personally appeared Don Guillermo 
Laguerenne, a citizen, & of the commerce of this place in whom I 
have faith and know, an he said he gave his full and ample power 
of attornev to Don Francisco Priolland, a citizen of New Orleans & 
cl transient 1) this capital, That he mlaV, 1) lis hittMhie and repre- 
him, sell, alienate. mortgage, barter. or In whatever mode 
I Lot | all or par of the real estate of whatever é¢lass the under- 
slo 7 Mav Possess and that bay belong to him, in whatever king- 
dom or republic, for the sum that he may judge to be enough. 
Cash or on time for discounts or premiums, or without them, and 
) econventent 


eat ne. a : . . 
With the COHNdLIONS he nav da And il) Cohsequence 


thereof to make all deeds and writings, and with the clauses, con- 
ditions, and renunclations of laws, and WIth all other conditions 
that would lead to the security of the buyers, divesting himself from 
all ownership of these lands. And that he may do all things as 1 


; 
i 
] ; . , yy ] 7 ] i4 ‘ } 4 ; ' ; " ? . ;° 
the uhdersloned were there hilmseli, and tiiaat no omissions or tact ol 


4 
" Sas . er ] , 4] so " +? Ls <* . oil ak , ] . : 
proceeding Qrlitted Th tilis power oO iLtOrneV Wiil bie UNGePrslignes 
] : 
take anValhtace Of. 
‘ i De Ee ow 1 + hy) 5 = | +7 er tacad > : _— isis 
Lnd he obligates to this bis property in whatever country 
-) : ) + aw deriad > 34 f . 
Do it mav be, that the Judges may decide Upon tt as ll sentence 


Wis already Jin doand 1a) thiis f nd hie renoulces his domicile 
and citizenship, and the laws in his favor and defense, and the gen- 
eral of meht: and he signed.,beinge witnesses the eitizens Manuel 
Madriaga. Manus (‘avetano Gracia. ana Jose Lulata,. oft this vicin- 
ty. And at the time of closing this instrument hie added that ay 
also gave lis attorney the right to collect and receive all moneys or 


property due him or to come, and that he may take arrangements, 


, . . : ‘ ° 
and that he mav take all further steps to carry out this business or 
] 7 it 4 ; yl rity | ?’ } tf }° TPPyYyVP’TY 1) licy +} r Lr 
SUD} ‘ it ut) ail Lb Vitia Jka Col yitial JE ie { PE }PLLS Je Lil! OvDimgA lig’ niy- 


GUILLERMO LAGUERENNE. 
FRANCISCO DE MADRIAGO. 
Notary Publi 


And it was delivered to the party interested the day of its making 
on this sheet of the second seal correct. 
Signed ) FRANCISCO DE MADRIAGO, 
Ks. Pacional. 


| rtifies: That to 
the application made by Mr. Julius A. Skilton, consul general of the 
] 


[“nited States of America. asking tor an order to the eitizen., Notary 


" a , —_— ] —- 
ied. clerk Ol tlie Oth Civil CUUIL, Ct 


ae 
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~— 
me 
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Antonio Ferreiro, for a certified copy of the power of att'y, which on 
the tenth day of January, one thousand eight hundred and thirty- 


‘ 


D. H. WILLIAMS VS. EDWARD D. CONGER ET ALS. Oe 


CONSULATE GENERAL OF THE UNITED STATES OF AMERICA, 
Mexico Ciry, December 15th, 1874. 

[, Julius A. Skilton, consul general of the United States of America 

at Mexico city, hereby certify that the foregoing signature is that of 

Juan de Arias, fi artment of Foreign 

Ww? YTovernment of Mexieo.and as s ich Is ( ntited LO full 


] 
; 
i 
1° 
i 


it as such, with the seal of said department which ac- 


Pe ? 
Relations of 


faith ane cre 


COMpahles. 
i 


—- . 7 . ] ’ . . 7 7 
Witness my hand and official seal of this consulate reneral this 


Loth day Ol December. LS 
[SEAL. | JULIUS A. SKILTON (rubrie), 
{/ NS. Consul Gen'l 


No. 113. Fee. 


S200. 


lo the introduct} 
lected. 


As to the deed from Blanco to Laguerenne because— 


Ist. Rabago’s hame is not signed to the original, and, if aly, 
ales a . ee ae wae 3 ages 
OnIV all equitable tith WOULG Pass, HOt Cognizabie IN this court. 


-) ] t : ; 4 = ’ 

nad. lt IS notahn Examined copy. 

a ss } = ‘ ‘ 

Sra. It IS hota auUulyv ct rtified COPY, heeause— 


. re . . . ii’ ° } © , 
lirst. The under secretary of Foreign Affairs makes the certificate, 
} . 


second. Lhe notary appears LO hold the original by virtue of a 
; " x : . ‘ + + + om” wane : ] - 2 ~ v e . 
rorelen \I. V1iCGali Stature of ISO7. Whiich IS hot Properi proven to 
. S } =e ; | 
is his authority or the lw concerning the reeord., 
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re ’ ae . Py ¥ . , , . : , . 

i ’ ye , j " a tae = : ss? ‘ . 2. . , - ‘ 

th And uf certified. an examined. and not a certihed, copy ot a 
i # 
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In addition to the above objections plaintifi Oplects as to the pur- 


t . ’ : . fos 964% F Pony 1] 
por tL powell Of attorne Prot Lagvuerenne LO | riolland, hbecause— 
_ VT ee } ee aol eA =. , oo Ft 
' iSt. me OTe lal purported recoras of} Madriago are not 1dentihes 
| ‘ 

‘ rif)? +)? ‘ , 7 } " t | } | i I y*} _ 

iii pid y Lf) ide LilGVs bid Laide ij fis UO! ClLIicCii vv 
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; 2nd. If the records of Madriago, the power in question is not 
? , { 

“. Vl) to De that ()j Los ley e f 


what authority Ferriera holds the pur- 


Papers 


bs 


| -pinth exception, 
first. and especially the recital in the deed of Blaneo LO Lague- 

he] ) 10] idence in the cause, plain- 
tiff’s counsel prayed the court to charge the jury as follows 


“ExHipir CC’ 


H. Witirams vs. N. H. CoNGER ef als. 


APRIL 16, 1884. 
the Jury: You are instructed, at the request of the plaintiff, 


Vs. EDWARD D. 


HERRING & KELLY, 

JAMES M. ANDERSON, 

KUGENE WILLIAMS, 
kor Plai 


A. P. McCORMICK, 
U. S. Dist. J 


met 


Sp 
Oiier 


D. H. WILLIAMS VS. EDWARD D. CONGER 


Upon this evidence the plaintiff's counsel requested the court to 
charge as follows: 
67 “EXHIBIT B.” 

S. (ireuit Court for the Northern District ot Texas, 
at Waeo. April Term, 1SS4. 


Davip H. Wititams vs. N. H. CONGER ef als 


Ist. The Jury are instructed, at the request of the plaintiff, that 
on the 25th day of May, 1525, at the date of the deed from Blanco, 
as attorney 1) fact for Miguel Rabago. r NO alien could hold land 
1 LPexas,” and a deed to an alien would have been null and void. 

Ynd. If vou beheve from the evidence that Laguerenne, to whom 
Blanco purported vO cel], Wats ahi allen to Texas, and cl resident citi- 
zen of the city of Mexico, then you are further instructed that you 
must consider such sale invalid and a nullity, and you will find for 
the plaintiff. 
HERRING & KELLY, 
JAMES M. ANDERSON, 
KUGENE WILLIAMS. 

° lor Plaintiff. 

Refused. 
A. P. McCORMICK. 

Uy N Dist. Judge. 


this asked-for (* aree, appears the following en- 
“No. 3. Davi . Wilhams vs. N. FE. Conger 
ff. Filed April 17th, 1884. J. H. 


harge asked by plainti 
- 7 
the court declined to give, but overruled the 


To which ruling and decision of the court plaintiff's couns 


did then and there eCXCcept. 


Rabago and his wife. Rosa Musquiz 


It was 1n 
citizens of the town of Santa Rosa. 
and lived thie reall of thie Ir lives. 
at the purchase “Money, which Miguel Rabago 
was to pray Coahuila and ‘Texas OT) lis pure hase, Was 
S1. 200.00, on tour (4). five (- 
t thi final title. January 13th. 1S5-t. That this purchase- 


money had not been paid when Geo. L. Hammekin purchased the 


»). and =}X (4) ve ars time from) the CXtLeCl- 


land from Laguerenne on February loth, 1857. 

That Geo. L. Hammekin paid this purchase-money to the prope 
officers of the republic of Texas after he purchased. 

The | from Rabago, by Blanco to Laguerenne, was admitted 
in eV idence after the ‘ bove-recited testimony of Geo. ba, Hammekin., 
as to the nationality of Laguerenne, had been introduced in evi- 
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Oe D. H. WILLIAMS VS. EDWARD D. CONGER ET ALS. 


virtue of the annexed writ of error and IT) obedience thereto, do 
hereby ¢ rtify that the foregoing and attached pages, numbered from 


i i 


one to ninety inclusive , COlLt ns atrue ana complete transcript Of 


Ye Aaa Aid | 


the record and proceedings had in sald court in said ease of David 
H. Williams, plaintiff in error, versus Norman H. Conger et al., de- 


fendants in error, alia thie ISS] hnhment of error, as the Sane relnaltiis 
] 
' 
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of record ane 


. ' . — 4 
In testimony whereotl. | pel Ve eaused the “Call oO] sald eourt to he 
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Ad ysan Aa. plaintiff, ana Rdward 1). (long # W. I [. Smith. 
W.C. Talbert, Thomas Harrison, James Sadler, Harvey E. Con 
ger, for himself and as executor and guardian; Mary A. Conger, P. 
MeCormick, Charles C. Conger. Ralph E. Conger, Newton A. Couver. 
defendants. a manifest error hath happened, to the great damage ot 


i : 4 t= > | — , ij : ] : " . 
Lhe sad |). HH. \\ Pidia@dlis, Pola ras by his COMpialht dp pears, we, 


. | 1) i “¢ ‘ 1) ) la] 

being willing that error.if anv hath been, should be dulv corrected, 
. | ? , ° 

and full and speedy justice done to thi parties aforesaid in this be- 

} ’ } ° ] , 
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unde your seal, GQIStINCTIV alld oO} you send thre record and pro- 
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10 The United States of America to Edward D. Conger, W. H. 
Smith, W.C. Talbert, Thomas Harrison, John Sadler, Henry 

I). Conger, for himself and as exeetor & guardian; Mary A. Conger 

MeCormick, P. McCormick, Charles C. Conger, Ralph E. Conger, 

and Newton A. Conger, Greeting : 

You are hereby cited and admonished to be and appear‘at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the fifth circuit court of the United States for 
the northern district of Texas, at Waco, wherein D. H. Williams is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why judgment rendered against the said plaintiff in 
error, as In the said writ of error mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable A. P. MeCormick, judge of the district court 
of the United States for the northern district of Texas, holding ses- 
sions of the 5th circuit court of the United States, at Waco, for said 
district, this — day of April, in the year of our Lord one thousand 
elght hundred and eighty-four. 

A. P. McCORMICK, 
U.S. Dist. Judge. 
74 [ Eendorsed:] Service accepted and citation waived. Waco, 
Texas, Aprml 25, 1884. Thomas Harrison, E. H. Graham, 
Creo. Clark, att vs for detendants. Iiled April 29,1884. J.H. links, 


clerk. 


a Assignment of Error 


kndorsed. to wit: No. 3. LU. S. eir. court. D. H. Williams vs. N. 
Hl. Conger ef als. Filed Sept. Ist, 1884. J. H. Finks. elerk. 
In Supreme Court of the United States, October term, 1884. 


DD. H. Wirirrams. Plaintiff in Error. 
is 


N. H. Concer et als., Defendants in Error. 
Assignment of error. 


Afterwards, to wit, on the second Monday in October of said term, 
before the justices of said court, at the Capitol in the city of Wash- 
ington, comes the said D. H. Williams, plaintiff in error, by his at- 


| LOTHeYS, and SaVs that in the record and proceedings of the above- 


stvled CAUSE there are manifest errors in this. Lo wit: 
Thi eourt below erred— 


76 Ist. In allowing to the jury the pretended application of 


Miguel Rabago to Viesea, the Governor of the State of Coa- 
huila and Texas, for eleven leagues of land (Transcript, pages 28 


and 30), and the pretended concession of Viesea, granting the prayer 
(Transcript, pages 29 & 51); and especially did the court err in sub- 
mitting these papers to the jury for the purpose of comparing the 
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875), authorizing him to solicit title to and take 
suid Blanco made 


liams (April Sd. 


possession of said eleven leagues, and at the time 


his deed to Laguerenne Blanco could have procured, if he desired, * 
and retarne d in his possession, ra | leva] COpPV of the power of attorney, 
which would have all the foree and effect of the original.” (Tran- 
Script, p. 99.) 
jury upon the legal effect of the evidence . 


6th. In charging the 
tending to sustain the genuineness of 
by plaintiff in error to be forged, to wit: 

“The defendants introduced testimony tending to show that as 
early as 1838 Hammekin had placed in his possession the deed from 
Blanco to Laguerenne referring to such a power of attorney; that he 
insisted on having an authenticated copy of said power furnished 
him: threat very soon thereafter he received saic COPY of said power, 
which he placed (with other title papers ) in thie hands of his lage nt, 
retaining a copy made by said Hammekin, which copy has been given 
vou, declared by the interpreter to be identical (with immate- 
rial exceptions) in terms with the letter power offered by the 
that Hammekin had pli aced the itestimonio In 
SUC th evidence 


said power of attorney, claimed 


SO 
defendants 
the land office as required by law of persons having 
of title to land in ‘Texas; that said Hammekin paid the government 
dues on said grant, had paid taxes, had sent agents on the land as 
early as the growing settlement of the country so far freed this see- 
tion of the country trom the hostile Indians, as permitted its occu- 
pancy and the assertion of ownership by assuming actual control of 
it; and that Hammekin and those to whom he conveyed, and the 
defendants claiming under them, had continued to assert ownership 
to these lands under said power of attorney; and if, in your judg- 
ment said proot establishes — facts, and the proot as to the Age 
and custody of the said letter power satisfies you that said paper I 1S 
as old as its date Imports, at ne has been in the custody that said evi- 
dence indicates, you may consider this proof equal to the direct testi- 
mony of at least one witness to the signature of Miguel Rabago; and 
unless 1n vee alae the evidence of plaintiff's witness and all the 
circumstances of these parties and these translations, as shown by all 
the testimony, proves that Miguel Rabago did not sign said 
SI letter power, you will find said letter power to be genuine 
and return vour verdict for the defendants.” (Transcript, 


}. o-4t.) 
ith. In ¢ hare) x the Ury Upon the legal effect of the said power 
be forged and even, if 


of attorney, em ie! by ; Jaintiff in error to 
genuine, then invalid for lack of proper execution and authentica- 
lon, as follows, to wit: 

‘But the defendants say that Miguel Rabago himself in his life- 
sold these lands, and that by mesne conveyances the defend- 
ants hold said Rabago’s title by purchase and regular transfer, and 
TOKE thus themselves the owners of these lands; and in tracing their 
title the defendants offer, after the grant to Rabago, upon. which 
both part les rely — 

‘Ist. A paper purporting to be a letter power of attorney from 
said Miguel Rabago to Victor Blanco and— 


time 
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2nd. A deed by Victor Blanco, assuming to act as attorney of 


Rabago, to William Laguerenne, and by mesne conveyances from 

Laguerenne tothe defendants. And ifa ll of these pPripers are eenul he, 

they do conclusively show that Rabago did part with his title to these 

~ — lands in his lifetime,and no right to the mi could pass to his heirs 

SZ by descent and. the plaints iff —— no right bv his purchase 

from Mrs. Cortez. and therefore must tail to recover in this 

suit, and the defenda ats, by reason of their right thus acquired with- 

out the aid of compassion and prejudice, are shown to be entitled to 

retain. the — must receive your verdict In their favor.” 
Manges t. p. 09.) 


Sth. (1s ine submitt Inge to the jury the “ Hammekin copy” oft the 
sald am wes | d power of attorney (Transcript, p. 40) for any ane ays it 
ay Ine a COPY of a COP taken rom a record COPY. (CT ransc ripe . 1) }). 

PAX OD). 


(2nd). In re fusing to charge the jury, as asked bv plaint iff in error, 
upon the legal effect and purpose of said “ Hammekin copy” of said 
re tena d POW C] ot cil lormney ils follows, LO wit . 

‘The jury is instructed, by request of plaintiff, that the copy of 
- GpyV ¢ } the prow r of attorney said t LO his ive bee ‘h) nN the Posse Ss1On 
le ekin goes to the jury only for the purpose of showing 
th it he tra | such il Paper 1) his possession, and cannot be re lied Ol} 
asa muniment of tithe by the defendants.” (Transeript, p. 61.) 
%th. (Ist.) In subm Itting r to the Jury COPY of the deed from 
Se Victor Blaneo to Gui I 
\lexieo, May ort hh, ISo6. (Pranscript, }>}). 64 to 6S), and COpPV 
of the pow rot attorney from ¢ ate llermo Laguerrenne LO Francisco 
Priolland (Pranscript, pp. 68-70), both of which are copies purport- 
ing to be duly certified and examined copies of original records In 
the proper offices of the notaries, Landerave and Ferreira, of the 
city of Mexico, claimed by plamtitf in error not to be so proven. 
(Transcript, p. al.) 
2nd.) In refusing to instruct the jurv upon the recital in said 
deed from Blanco to Lavure hhe toue hing the pret ended power of 
attorney from Rabago to Blanco, as contrasted with he nee of 
Wilhess, Ww. [. Wil lists, i) defendant 1 error, to io lee t that ut 
thi time a said deed from Blanco to Laguerrenne was noneor mn 
the city Vex X1CO, LO wit. 2-1 hy May. LS36. the power ot attorney 
Was ID Texas ( Pranseript, p. 57), the said deed reciting that at that 
time the power was in the city of Mexico (Transcript, p. 74), and 
exhibited to the notary Bonilla and by him returned to Victor 
Blanco: 


To the yury :(1st.) You are instructed, at the request of 


Sd plaintiff, that in considering the author itv nie rwhich Blanco 
sold to Laguerrenne in May, 1856, the notaries, recital that he 
returned the power of attorney to “heating: Is sein, sail the defendants 


] 


are estopped from denving the faet; and in this conneetion— 
2nd.) Youare further charged that in order to find for the defend- 
ants, you must beheve that the — r of attorney under which the 
le was made to Laguerrenne by Blanco is the same which was 


mo Laguerrenne, dated city of 


| 


~ Son 


os 


EN NR EE TS TGR MEIER Dai SEZ 


D. H. WILLIAMS VS. EDWARD D. CONGER ET ALS. 63 


presented to you in evidence as having been found in the trunk of 
Samuel May Williams” (Transcript, p. 71); and 

10th. In refusing to instruct the jury upon the issue raised by the 
evidence tending to show the alienage of Larguerrenne at the date 
of the deed to him, the charge asked by plaintiff in error being as 
follows: | 

Ist. “The jury are instructed, at the request of the plaintiff, that 
on the 25th day of May, 1856, at the date of the deed trom Blanco, 
as attorney in fact for Miguel Rabago, ‘ no alien could hold land in 
Texas,’ and a deed to an alien would have been null and void. 

2nd. “If you believe from the evidence that Laguerrenne, to 
SO whom Blanco purported to sell, was an alien to Texas, and a 
resident citizen of the city of Mexico, then you are further 
instructed that you must consider such sale invalid, and a nullity, 
and you will find for the plaintith.” (Transcript, P. ¢9.) 
11th. Counsel for defendant in error in argument to the jury re- 
ferred to this identical case on former trial before the supreme court 
of Texas, and stated that it was there decided that the latter power 
of attorney alleged to be the genuine and valid act of Rabago was 
an ancient instrument, and that Blanco could have procured a copy 
of it when he sold to Laguerrenne. (Transcript, p. 75.) 

Wherefore the said D. H. Williams, plaintiff in error, prays that 
the judgment herein against him may be reversed, annulled, and 
altogether held for naught, and that he may be restored to all things 
which he hath lost by occasion of said payment. 

HERRING & KELLY, 
JAMES M. ANDERSON, 
EUGENE WILLIAMS, 

kor PU i in Error. 


Endorsed on cover: N. Texas C. C. U. S. No. 1081. D. H 
Williams, plaintiff in error, vs. Edward D. Conger, W. H. Smith, 
W.C. Palbert, Thomas Harrison, James Sadler, Henry KE. Conger 
for himself and as executor and guardian; Mary <A. Conger, P. 
McCormick; Charles C. Conger, Ralph E. Conger, and Newton A. 
Conger. Filed loth October, 1854. 
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No. 105 (1087.) 
D H. Winiutams zs. E. D. Conere, e/ a/s. 
IN TrHE SUPREME CourT OF THE UNiIrep STATES 
On ERROR 


From the Circuit Court for the Northern District of Texas, at 
Waco. 


Brier oF PLAINTIFF IN ERROR. 
Statement. 


By petition filed September 11, 1873, inthe State District Court, 
D. H. Williams. plaintiff in error, brought this action to recover 
the Miguel Rabago grant of eleven leagues of land situated in 
McLennan county. On July 25, 1879, the case was removed to 
the United States Circuit Court, and upon hearing at the April 
term, 1884, verdict and judgment were for defendants, from 
which this writ is prosecuted by plaintift below. 


The Title. 


Both parties claim through Miguel Rabago, who held by grant 
from the State of Coahuilaand Texas, of date January 13, 1834, 
and who died September 24, 1848, his wife surviving him. 


The plaintiff’ claims through the widow of Miguel Rabago by 
deed from her, dated July 26, 1873; she being at that date his 
sole heiress. 

This title the defendants deny only by attempting to show that 
Rabago sold the land to their vendor, Laguerenne, by a Purported 
deed, of date City of Mexico, May 25, 1836. 


The defendants claim: 

1. Through a letter power purporting to have been executed 
by Rabago to Victor Blanco, his uncle, of pretended date, June 
8, 1832. (Trans., p. 44.) 

2. A copy of the deed purporting to have been executed by 
Blanco as ac for Rabago to Guillernno Laguerenne. 
(Trans., p. 58 

. 2 copy os power of attorney from Laguerenne to Francis- 
co Priolland. (Trans., p. 62.) 

4. Mesne conveyances to defendant. 


Norre.—This cause has been pending since 1873 and has been once on 
appeal to the Supreme Court ot Texas. (49 Texas, 582.) The opinion 
there rendered is based upon presumptions not supported by the record, 
and, upon consideration, will evidence the difficulties surrounding the 
plaintiff’s efforts to obtain a fair and impartial hearing of his claim in the 
local courts. 

He comes to this forum and with respect prays a close investigation of 
the record as contrasted with the imaginary case made out for the defend- 
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ints by the Supreme Court of Texas (49 Texas, 582), confident tha 
| 


. ° } 
. — } ri ae : eli an = sax sa »< ) ‘ fine aw ry 
iT removed from [or ii pI Tu lice. i full i 1d Monest xposition OF ti law O1 


} | } | oT ‘ ] lL, » ey a «4 1VI\¢ 
this case will be rendered, yased upon LutnoOricy ant tn pecora won 
Se - } =. . - 
which the plaintiff confidently relies for a juagment of reversal and fon 


SLILCCeSS 


The First, Second and Thrrd arise upon a pretended applica- 


. —_, . > é. | 4 ~ TF - , _ é . ,. 
tion by Rabavo to Gov. Viesca. dated NovembD«t 25, 10928, and 


' } a . ; j ] 4 | - . } ~ ** 1, be ‘ , 
the itfer S COoONnceSSION ‘ndorsed thereon. Vecem ! 2. 18285 
ry 
( | rans... .. 3 
r “1 Py 7. *, , /, c* : } ‘ ’ _ . j J | i: }. 4 J, ; ns . 
| he Fourth. f I; tsi. a) IVT A. ela CW /l cL TNC shorts Loon ra | pyre 


tended letter power of attorney by Rabago to Blanco. and an 
endorsement: thereon by Blanco to Samuel May Williams 
(Trans., p. 44). and a copy of a pretended copy ot a letter power 
similar thereto. ( Trans. pp. 35-53.) 


ah ’ | J > 
Che Vath upon a pretended deed trom Rabavo. by Blanco, 


—_ 


ae 
san Lagu reune, dated May 25. 1530 | rans . p. 55), anda power 
of attorney from Laguerenne to Priolland. (Trans., p. 62. ) 
The Tenth upon the issue of Laguerenne’s alienage to Texas 
in wad 25, 1836, and his consequent inability to take title to land 
in ‘Texas 
A SJE NMEA of Kerrors 


In full are as follows (Trans., p. 76): ‘the cowet below errea— 

‘Furst. In allowing 'o the jury the pretended application of Miguel 
Rabago to Viesca. the Governor of the State of Coahuila and ‘Texas. tor 
cleven leagues of land, and the pretended concession of Viesca, vranting 
the prayer; and especially did the court err in submitting these papers to 
the jury for the purpose of comparing the handwriting thereof with the pre- 
nature of Miguel Rabago, to the pretended power of attorney trom 
Migual Rabago to Victor Blanco, claimed by the plaintiff in error to be 


‘2. In refusing to submit to the jury the following charge asked by 
plaintiff in errarto control them in their consideration of said pretended 
ipplication and concession, after its introduction over protest of plaintiffs in 
error 

‘* The jury are instructed, at the request of thi plaintiff, tnata paper has 


been introduced by defendants pt rport Ne to be the original concession of 


(;overnor Viesca to M gy lic | Rab wo and that It nas Deen ommented on nm 
the argument as containing the original s:gnature of Miguel Rabago. In 
this connection you are charged that at the date of such signature the law 
did not require the same to ve signed by Rabago, and that the cencession 


in the chin of de- 
tendant’s title, and not tor the purpose OF comparison of handwriting; and 


you will not in vour celiberations conider such signature as the signature 


go : 
, , 
2coes to vou for your consideration as one ot the links 


of Miguel Rabago., ror the Purpose OT Comparison Of han writing 
‘+3. In charging the Jury upon the legal effect of said pretended appl 
cation and concession, as follows: 
‘**The defendants hav also ctfered a paper: which purports to be the 


} 


inal appheation ot Miguel Rabago tor this concession, which purports 


. 
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to be signed by Rabago in person—that is. by himself—and have offered 
proof to the effect that this paper came from the archives at Saltillo, which 
is the proper custody for said original application and decree, and to the 
effect that the signatures of Governor Viesca, and of the secretary are gen- 
uine, with proof as to the circumstances of the finding said paper and man- 
ner of keeping such archives; and if you believe from the proof that said 
paper so offs red by the defendants, is as old as its date imports, that it has 
been preserved in ihe archives as the initial paper connected with this 
grant, yOu may give these circumstances the benefit of direct testimony to 
the genuiness of said signature; and if the other proof in the case does 
not, In your judgment, overbear this weight, you may find the signature to 
this original application to be the proved signature of Miguel Rabago, ane 


I i} 


use it as a stindard of comparison to aid you in determining the genuineness 
of the signature to the writing purporting to be a letter power from said 
Rabago to Victor Blanco.’ 

‘4. In submitting to the jurv the pretended power of attorney trom 
Miguel Rabago to Victor Blanco, authorizing the latter to sell the land in 
question, through which defendants in error claim as against the vendee of 
the heir o: the said Miguel Rabago, plaintiff in error. 

“5. In charging the jury upon the right of Blanco to get a copy of said 
pretended power, there being no evidence upon which to base such charge, 
as follows: 

‘* “By the law in force at the time this letter power of attorney purports to 
have been transferred to Samuel May Williams (April 3, 1833), authorizing 
him to solicit title to and take possession of said eleven leagues, and at the 
time said Blanco made his deed to Laguerenne, Blanco could have pro- 
cured, if he desired, and retained in his possession, a legal copy of the 
power of attorney. which would have all the force and effect of the original.’ 

‘*6. In charging the jury upon the legal effect of the evidence tending 
to sustain the genuineness of said power ot attorney, claimed by plaintiff in 
error to be forged, to wit: 

“<The defendants introduced testimony tending to show that as early as 
1838 Hammekin had placed in his possession the deed from Blanco to La- 
guerenne referring to such a power of attorney; that he insisted on having 
an authenticated copy of said power furnished him; that very soon there 
ifter he received said copy cf said power, which he placed (with other title 
papers) in the hands of his agent, retaining a copy made by said Hamme- 
kin, which copy has been given you, declared by the interpreter, to be 
identical (with immaterial exceptions) in terms with the letter power >ffered 
by defendants; that Hammekin had placed the testimon® in the land 
office as required by law of persons having such evidence ot title to land in 
‘Texas; that said Hammekin paid the government dues on said grant, had 
paid taxes, had sent agents on the land as early as the growing settlement 
of the country so tar freed this section of the country from the hostile In- 
dians as per nitted its occupancy. and the assertion of ownership by assum- 
ing aciual control of it: and that Hammekin and those to whom he con- 
veyed. and the depfendants claiming under them. had continued to assert 
ownership to these lands under said power of attorney; and if, im your 
judgment. said proof establishes such facts. and the proot as to the age and 
custody of the said letter power satisfies you that said paper is as old as its 
date imports, and has been in the custody that said evidence indicates, you 
may consider this proor equal to the direct testimony of at least one wit- 
ness to the signature of Miguel Rabago; and unless in your judgment the 
evidence of plaintiffs’ witness and all the circumstances of these parties 
and these translations. as shown by all the testimony, proves that Miguel 


” a A Ae aE 
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Rabago did not sign said letter power, you will find said letter power to be 
genuine and return your verdict for defendants. 
- *¢7. In charging the jury upon the legal effect of said power of attor- 
ney claimed by plaintiff in error to be forged, and even if yenuine, then 
invalid for lack of proper execution and authentication, as follows, to wit: 
sut the defendants say that Miguel Rabago hiniself, in his litetime, 
sold these lands, and that by mesne conveyances the detendants hold said 
Rabago’s title by purchase and regular transfer, and are thus themselves the 
owners of these lands; and in tracing their title the defendants offer afte: 
the grant to Rabago upon which both parties rely: | 

‘*y. A paper purporting to be a letter power of attorney from Miguel 
Rabago to Victor Banco; and-- 

‘*2. A deed by Victor Blanco, assuming to act as attorney of Rabago. 
to William Laguerenne. and by mesne conveyances from Laguerenne to de- 
fendants. And if all these papers are genuine, they do conclusively show 
that Rabago did part with his title to the lands in his lifetime, and no right 
to them could pass to his heirs by descent; and the plaintiff took no right 
by his purchase from Mrs. Cortez, and therefore must fail to recover in this 
suit, and the defendants, by reason of their right thus acquired wi'hout the 
aid of compassion and prejudice, are shown to be entitled to retain the 
lands, and must receive your verdict in their favor ’ 

‘8. (1.) In submitting to the jury the ‘Hammekin copy’ of the said 
pretended power of attorney, for any purpose, as being a copy of a copy 
taken from a record copy. 

‘*(2.) In refusing to charge the jury, as asked by plaintiff in error, upon 
the legal effect and purpose of said *‘Hammekin copy’ of said pretended 
power of attorney as follows, to wit: 

‘* <The jury is instructed, by request of plaintiff, that the copy of the 


power of attorney said to have been in the possession of Hammekin goes °* 


to the jury only for the purpose of showing that he had such a paper in his 
possession, and can not be relied on as muniment of title by defendants’. 
(‘Trans., p. 55.) 

‘*g. (1.) In submitting to the jury copy of the deed from Victor Blan- 
co to Guillermo Laguerenne dated City of Mexico, May 25, 1836, and 
copy of the power of attorney from Guillermo Laguerenne to Francis Pri- 
olland, both of which are copies purporting to be duly certified and exam- 
ined copies of original records in the proper offices of the notaries, Land- 
orave and Ferreira, of the City of Mexico, claimed by plaintiff in error not 
to be so proven. 

‘‘¢ >.) In aefusing to instruct the jury upon the recital in said deed 
from Blanco to Laguerenne, touching the pretended power of attorney 
from Rabago to Blanco, as contrasted with the evidence of witness. W. H. 
Williams, for defendant in error, to the effect that at the time the said deed 
from Bianco to Laguerenne was executed in the City of Mexico. to wit, 
May 25, 1836, the power of attorney was in Texas, the said deed reciting that 
at that time the power was in the City of Mexico, and exhibited to the nota- 
ry Bonilla and by him returned to Victor Blanco. 

[fo the jury: (i.) ‘You are instructed, at the request of the plaintiff, 
that in considering the authority under which Blanco sold to Laguerenne 
in May, 1836, the notary’s recital that he returned the power of attorney to 
Blanco is true, and the defendants are estopped from denying the fact. and 
in this connection— 

‘¢(2.) ‘You are further charged that in order to find for the defendant. 
you must believe that the power of attorney under which the sale was made 
to Laguerenne by Blanco is the same which was presented to you in evi- 


pel 
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dence as having been found in the jtrunk of Samuel May ‘Williams.’ 

‘‘ro. In refusing to instruct the jury upon the issue raised by the evi- 
dence tending to show the alienage of Laguerenne at the date of the deed 
to him, the charge asked by plaintiff in error being as follows: 

‘*r, ‘The jury are instructed, at ihe request of the plaintiff, that on the 
twenty-fifth day of May, 1836, at the date of the deed from Blanco, as at- 
torney in fact for Miguel Rabago, * no alien could hold land in Texas,’ and 
a deed toan alien would have been null and void. 

‘*2, “If you believe from the evidence that Laguerenne, to whom Blanco 
purported to sell, was an alien to Texas, and a resident citizen of the City 
of Mexico, then you are further instructed that you must consider such 

ale invalid, and a pullity, and vou will find for the plantiff.’ 

‘it. Not relied on. 


First Asstg onment of Error: 


The court erred in allowing to the juty the pretended applica- 
tion ot Miguel Rabago to Viesca, the Governor of the State of 
Coahuila and Texas, and the pretended concession of Viesca 
(Trans. p. 23-30); and especially did the court err in submitting 
these papers to the jury for the purpose of comparing the hand- 
writing thereof with the pretended signature of Miguel Rabago to 
the pretended power of attorney from Miguel Rab: igo to Victor 
Blanco (Trans. pp. 44 and 51), claimed by the plaintiff in error 
to be forged. * /. > &. 

This pretended application and concession are as_ follows 
(Trans. p. 25): 


Translation. 
(Seal of Coahuila and Texas.) 
Petition of Don M’guel Rabago for the purchase of eleven leagues of land 
in the Department of Bexar. December rst, 1828. 


3d seal. Two reals. Issued by the State of Coahuila and Texas for the 
years 1828 and 1829. 


Most ExcELLENT Sir: Tne citizen, Miguel Rabago, resident of the 
valley of Santa Rosa, with due respect, represents to you, that needing land 
for agricultural and raising of stock, he begs you that by virtue of your au- 
thority vou will be pleased to sell him eleven leagues of land on the mar- 
gins of the Trinity river inthe Depa.iment of Bexar, or in the section which 
shall appear co me to be the most convenient and best adapted to my inier- 
ests, being altogether or in different localities, offering to settle and culti- 
vate said lands within the time prescribed by the colonization laws of the 
State of the 24th of March, 1825. Also. that you will be pleased to grant 
me the time designated by the said law to pay the dues on the said land. 
I ask your excellency that you will be pleased to refer my petition, for 
which I will be thankful. 

Leona Vicario, 28th of November, 1828. 

(Signed) MIGUEL RABAGO. 


Leona Vicario, 27d of December, 1828. 


Conformable to article 24 of the colonization laws of the 24th of March, 
1825, I sell to the petitioner the eleven leagues of land he asks for of the 
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vacant lands in the Department of Texas, in the part he may point out, or 
in the locality most su ‘itable to him. The commissioner whom the govern- 
ment will appoint will place him in possession of said leagues, and will ex- 
tend the necessary titles, previously cl. ssifying the class and quality of said 
lands as a guide of the amount to be paid to satisfy the government dues, 
tor which payment I grant him the tim - designated by the 22d article of 
said colonization law. A copy of the petition and decree will be given to 
the party, intended for hfs observance and the subsequent effects. 
Sicned ) VIESCA. 

SANTIAGO DEL VALLE. 


(| 18 rsé ] 1) 1 ¢ rtificates 
ii. M. PEAS! A. NEI, 
Saltillo, August 9, 1881 Saltillo, August 9, 1881. 


(Signed JOSE MARIA MUSQOUIZ. i. © ‘BAN PORTILLO. 


The citizen, l.icentiate lose M & Musquiz, Se retary Ol the yoOovernment ot 
Coahuila de Zaragosa, certifies that the anaexed document is the original 


which exists in the archives of the government of Coahuila relative to the 


: . } , ile 17 co | j ' = ’ > : ? ‘ " 
concession of eleven | leagues] ol - id made to Don Miguel Rabago, in the 
Department of Bexar, on'‘fhe 2 f December. 1828. Andat the request of 
the applicant this document Is given, with the obligation of returning it when 


y 


the suit in which it 1s used shall be terminated. 


SEAL. | (Signed ) JOSE MA. MUSQUIZ, Sec’y 


Pee detail a f - 0 ae dies — Be > 
f a, wi / f OPOsil SOA 4 . / i/ S/ A Iss is fi P}l¢ i. 
R applica ition and concession, if genuine, are irrelevant to 


Thi 


inv issue to be ed. ‘Trans. 


An **exact counterpart’” of this application and concession was 
introduced by the detendant as a part of the /es¢, mone of title 
Bee's testimony, Trans. p. 30) and by the plaintiff as part ot his 
translated land ottice COpy (Trans. |). rO-II) of the prot ocol of 


fit/e. This p. aper was the third copy of the application and con- 
ce ssion in e V} de iA. 

‘+Plaintitt and detendants agree that the lands at one 
time “——- < KR ibigo. he grant to Rabago upon which 
both parties rely. ( 1 rial judge S charge, Pp. 49.) It is true 
the defendants offered it as part ot their title (Trans., bot. p- 22 

= ; 1 . . " : 7 ? , } ‘> _ we i ) , “+ ] : 
vet in submitting the issues to the jury, the trial judge tells the 


& 


cot 7 


jury that they may ‘tuse it as a standard of comparison to aid you 


‘no determinin ig the genuineness of the signature to the the writing 
porting to be a letter from Raba: 70 to Victor Blanco. | 
(Trans.,p. 51 ) It is nowhere reterred to in the charge asa part 
of detendant’s title or for any purpose than comparison of hands. 
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Authoritees. 
Hazleton v. Union Bank, 32 Wis. 48 
It is argued that a writing offered should have been received in evidence 


a 
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as tending to prove that when the same was executed, Buchanan owned 
the Hargrave notes and mortgage. It is not disputed that Buchanan owned 
the Hargrave note and mortgate when the same were executed, hence the 
writing was irrelevant, ¢hzs tssue being admitted. The writing could not 
be used as a standard of comparison. 

tr Wh. Ev. (2 ed.), §717. 

‘By Mr. Best the reasons forthe exclusion of this form of testimony have 


' 
been summed up as follows: 

‘ist. That the writings offered for the purpose of comparison might be 
spurious (as this paper Is Claimed by the plain‘ iff to be), and consequently 
that before any comparison between them and it could be instituted a collat- 
erilissue must be tried to d-termine their genuineness, to the great distraction 
of tite afkention of the jury and delay in the administration of justice.’’ 


Argument. 
This paper contains a signature pretended to be Rabago’s. The defend- 
ints wish a comparison of lands to rebut the plaintiff's evidence of forgery 
: and introduce it for this purpose, which is inadmissible unless relevant and 
Nain evidence or an ancient writing. 
* To say this paper is introduced to prove any issue except hand writing is 


puerile, and needs only a plain statement of the facts to show its absurdity. 


Second Proposition, First Assignment. 

The paper, if genuine and an archive, can be brought into court 
Only by its lawful custodian, or by a lawfully certified or examined 
COpV. %2 fp.2rwsy ; 

Statement. oie 
[t was introduced as an exhibit attached to the deposition of. 


Musquiz and Portillo. (Trans., pp. 18, 19.) Musquiz first saw 


itin January, 1881; he gave it to Willet, who had it photographed. 
(Trans., p. 22.) In April, 1881, Willet again took it from Mus- 
quiz, who claims to be its legal custodian, and lett a bond for its 
return, sending it from Saltillo, Mexico, by mail to E. H. Gra- 
ham, Waco, Texas, who carried it to San Antonio in June or 
July, 1881, where Willet again, and for the last time, saw the 
paper. (Trans., p. 22.) On the gth of August, 1881, the depo- 
sitions of Musquiz and Portillo were taken in Saltillo, to which is 
attached what, after various and uncertain custody, they under- 
take to identify as an archive ot their office. (Trans., p. 19.) 
This paper could not be found in the office by the chief clerk in 
1574. (Trans., p. 29.) ° 


Authorities. 

A duly certified copy of the original in the hands of its lawful custodian 
is proof of an archive. 2 Ed. 1 Whar. Law of Ev., p. 111, sec. 107 and 
sec. 828. 

The court will order the 
send, Dallam, Texas Rep., 571. | 

The chief clerk produced the original. Houston v. Perry. 5 Texas. 464. 

Necessity requires proof of originals by transcript, the records must 
stay in the custody of their keeper, and copies only can be used. Waltace 
v. Beauchamp, 15 Texas, 306. 


keeper to bring the archive. Smith v. Town- 


— 


8 D. H. WILLIAMS VS. E. D. CONGER RT ALS. 


Documents on file which public policy requires should not be removed. 
Leathers v. Reading Co., 2 Words, 680. 

‘‘Tt-is clear that the original files, if offered in evidence, should have 
been proved to be such by the testimony of the /ega/ custodian summoned 
to attend and bring them, or that a copy certified by such custodian as a 
true copy should have been introduced.”? Phelps v. Hunt, 43 Conn., 194. 

It would seem clear here (Luco v. United States, 22 How.), also the 
Original were public archives which could not be produced. Elvin v. Zim- 
pleman, 47 Texas, 520. 

[f the original remaining archive were within our territorial limits he 
could not produce it. It would be the property of a publice office, not sub- 
ject to his disposition, and he could at best be but entitled to a certified 
copy. Edwards v. James, 7 Texas. 378. 

The record itself 1s produced only where the cause 1s in the same court 
whose record it is, ete. 1 Gr. Ev., sec. 502. 


7 i ° sd ' 1 . ° ° 4 
Law 13, Title ro, Lit. 11 Nov. Rec. declares that originals trom notarie*s 


offices and other archives cannot be removed. 

Escriche Instrumento Publico, p. 893, is to same effect; stating the law 
of Mexico. 

Argument. 

A paper out of the registry ceases tfso facto to be an archive—it is com- 
petent evidence only as an archive. It 1s an archive by reason of its cus- 
tody, and the courts hold this custody in such esteem that they abrogate 
the rule and do not require the production of the original because the best 
evidence is best preserved by respecting the sancitity of its custody as an 
archive. If the original is needed the courts will not receive it except in 
its proper custody—the hands of its keeper. 1 Whar. Ev., 43 Conn., 
supra. 

This paper illustrates the rule. No one testifies to its genuineness—it 
stands alone upon its character as an archiye. After a twenty days’ search, 
the chief clerk of the office, in 1874, found the ef, but could not find 
this paper. Yet upon a casual search, and a $500 reward to a resident of 
the city in which it is pretended to have been found, it appeared among 
the papers of the office out of its regular files. From that time this em- 
ployee of the defendants had full control of this paper deemed so sacred in 
law as to stand upon its own character, making at least two journeys dur- 
ing a period of seven months; passing from one government to a foreign 
jurisdiction, it was at last presented to its pretended custodians. There is 
no file mark upon it by which the custodian could have identified it as the 
paper borrowed from him by Willett. 

Archives should be protected from such abuse. 

If this paper can go to the jury for any purpose, it should be brought into 
court in the hands of its legal custodian. 

Should the plaintiff need a copy of this paper so as to introduce it in evi- 
dence as a part of his title, how could he get such copy properly authenti- 
cated at this time? He hs the same right and need for its contents as the 
defendants. Yet, they have a monopoly of its use, and it is impossible for 
a certified copy to be had. This paper should have been brought into 
court by the keeper of the archives. 

The witness Musquiz says he allowed the defendants to have it by order 
of the Governor, and that the law of Coahuila allowed such a proceeding. 
(Trans., p. 19.) 

Law 13, Title 10, Lib. 11 Nov. Rec., declares that originals from notaries 
offices and other archives cannot be removed Whether the $500 paid 
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Willet (Trans., p. 22) by defendants had any influence upon Law 13, is not 
stated in the record. 


Third Proposition under First Assignment. 
Musquiz says he held this paper by the laws of his country, 
and especially the act of February 16,1870. If so, the law should 
be proven as other toreign laws.* (Trans., p. 18.) - 2 37 


Statement. 

The paper is introduced upon its integrity as an archive. This 
character depends upon the law constituting 1t an archive, which 
law in this case 1s the written law ot 1870, of which our courts 
do not take judicial knowledge, hence the law should be proven. 


First Sub-Diviston, First Proposition. Ninth Asstenment, 
Will be here considered. 

The notary who purports to hold the record of the deed from 
Blanco to Laguerenne says he holds it by virtue of the law of the 
29th of November, 1867 (‘Trans., p. 56), and, if so, he should 
show by a duly authenticated copy of the law that his is the legal 
custody. A jp. 607 
| Statement. 

‘‘T received said records personally trom the hands of Bonilla, 
in accordance with the law ot November 29, 1867.’ (Trans., 
p. 56.) 

Authorities 


Strother v. Lucas, 6 Peters. 768, supra: ‘*The court cannot be charged 
with knowledge of foreign iaws.”’ 
Martin v. Payne, 21 Texas, 295, says: ‘*This depended on written law 


and cannot be established by parol evidence.’’ 
Ennis v. Smith 14 Howard, 426, says: ‘*The written foreign law may 
be proved by a copy of the law properly authenticated, but not by parol.’’ 


Church v. llubert, 2 Cranch, 236, says: ‘‘Norcan it be presumed any 
difficulty exists in obtaining a copy.”’ 
Vandevan v. Smith, 2 Cai, (N. Y.) 155. says: ‘‘It must appear the 


keeper has official custody. 


Argument. 

It may be the laws cited do not bear the constrction placed upon them 
by the witness. The law should be proven to our courts by legal evidence 
so that we may know the charcter of the paper sought to be introduced as 
an archive. 

Since 1881 this application has been out of proper custody, yet the law of 
1870 exists on the statute books of Coahuila. Is this paper an archive un- 
der the low of 1870? If so. how does this court know the fact ? We have 
no proof of the lawof 1870. Yet Vandevan v. Smith, supra, says zt must 
appear the keeper had offictal custody. 


Fourth Proposition, First Assignment. 
The pretended application of Rabago is objected to for the 
purpose of comparison of handwriting. (Trans., p. 28.) 
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Areument. 

[tf the law only required an application to be signed by an agent for Ra- 
bago, as an archive it could offer no test for the comparison of hands. 

In White v. Holliday, the agent appeared by verbal authority and signed 
application. Can we know by whom the application of Rabago was signed ? 
No proof is offered of the handwriting. . Its age and custody—facts alto- 

| a 


gether consistent with its being signed by Rabago’s agent, are presented by 
the court to the jury as evidence of /Aaéago’s handwriting. The jury are 
left to presume that by the law then. in force the paper was required to be 
signed by the applicant in person. 

The plaintiff’s rights demand that the jury be informed of -the law not re- 
quiring Rabago to sign the application, 


Second Sub-Division, Fourth Proposition, Fourth Assignment. 
There is no evidence that Rabago wrote or signed it. +r 4 


Third Sub-Division, Fourth Proposition, First Assignment. 
Itis not adimilied or clearly proven to contain the genuine sig- 


) 
nature of Rabago. a. fo. : 


Fourth Sub-Division, Fourth Proposition, First Assignment. 

The instrument with which it was compared 1s not so old but 
that the living witnesses could have been, and were, actually in- 
troduced. Y fp .? B 

These three sub- divisions will be best considered with each 
other. 

Statement. 

The trial judges charge shows that the application was not 
proven or admitted to be the genuine signature of Rabago, and 
summing up the evidence shows only one vague fact as the basis 
upon which this paper must stand or fall—its pretended charac- 
ter as an archive (Trans. p. sh): it further shows that /Aere were 
jnivoduced a number of living witnesses who testified they were 
acquainted with the handwriting of Miguel Rabage, trom having 
seen him write and noticed his manner of signing his name and 


making his rubric (Trans., p. 50), and the witness Flores testi- 
fed for the plaintiff. (Trans., p. 29). | 


‘*T (Ramon L. Flores) live in Saltillo, and was chief clerk 
* * of the othice of the Secretary of State. I knew jesus Borego. 
He asked for search to be made for documents relating to the 
concession made to the deceased Miguel Rabago for the purpose 
of regaining the land.- He came for plaintiff in this cause. I 
searched a@// documents. This was in the fall of 1874. I made 
the search and nobody helped me; it took me about 20 days, 
and I did it withthe utmost care. I found the original grant 
not the concession > The search was made in all 
the archives, completely examining all the papers, and was not 
confined to the files of 1828. I made it with allthe care possible 
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tle on Comparison of Handwriting 


211. states the Texas rule to be as follows: 
ile enables the jurv with more certainty to 


cas, 420—decided in 1885—appears the rule 
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vy comparison of hands is not ad- 
— ’ t > > 7 A 
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NN. P. 29, Lord Kenyon said: **Compar- 
j 


il 3K, 703, this rule is fully recognized. 


in not be proved or disproved by al- 


1 the handwriting of a party proved or ad- 


d. and I believe in this State. that com- 


yn of the writings in order to nscertain 
) ) ee 

same person, is inadmissible. 

langed in Lexas in criminal cases, (Code 


cases, as 1s shown by Keneday v. Up- 
n 1855; Eborn v. Zimpleman, 47 Texas, 


riefly stated, frst. in the 
lard is already in evi- 


tt old enough to be introduced to the jury 
themselves; second, yet are of such a: 


ge 
nad: Zatrd, to nroduce other documents 
“<1 to have been respected and treated and 

fourth, and to call experts to compare 


proven: Ize. ind tO nave tne experts 


i} Fenuinenesss OF the instrument in (7ues- 
| ? , 11 Ff ) 
i ut ( ii si) y 


irom the antiquity of the writing, it being 


to swear that he ever saw the party write. 


with documents known to be in his handwriting 


extraordinary tnstances arising from the 
do not apply to the one before the court, 
xamined,’’ etc. Here only one living wit- 


ee 
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2 Phillips’ Ev., 257-258 
‘Where the antiquity of a paper renders it tmposstble for a witness to 
swear he has seen the party write, it is sufficient that ¢le witness should 
have become acquainted with the handwriting from other ancient writings, 
it is regular to lay such anctent writings proven to be genuine before an 
este who shall form an opinion and testify thereto.’ 
. Rollins, 7 East., 282. 
-; ‘omp: irison of handwriting has indeed 
very ancient documents where, trom lapse of time, no living person could 
have any knowledge of the handwrtiing from his own observation, but this 
has been aliowed from absolute necessity and the impossibility of better 


Prune Vv SAYS: 


been allowed in the proof of 


evidence being adduced.”’ 

Woodward Speller, 1 Dana | Ky. ), 

In some cases where the antiquity 

tor a living witness to prove he ever saw 
mitted. In Doe v. Tarver, R. and M., 143, Lord Tenterdon, and in an- 
other case, Lawrence, J., and in Brune v. Rollins 7 East., 282, LaBlanc, J., 
each allowed a witzess to testify to the signatures of ancient writings after 
forming in his (the witness’) mind a standard of comparison from observ- 
ing other ancient, wazguestioned, genuine documents.” 

In Jackson v. Kipp., Anthony N. P., 1ro5— 

‘* The plaintiff offered a witness who had acquired knowledge of a hand- 
writing by inspecting unquestioned, genuine signatures on ancient surveys. 

Robert v. Kiles, 1 Leigh., 22 

‘The exception goes no further than that where the antiquity of the writing 
makes it impossible for any living witness to swear he ever saw the party 
with the document known to be in his handwriting has 


25 Am. Dec., 139, says: 
f the writing renders it impossible 
the party write, comparison is per- 


write, comparison 
been admitted.’ 
Jackson v. Brooks, 8 Wendell, 420— 

‘From inspecting some deeds the witness had acquired a knowledge of 
the handwriting of the grantors and witnesses, and from such knowledge he 
testified to the genuineness of the signatures. ‘The parties were all dead so 
long ago that no person living could have seen them write.’”’ 

Grimes’ case. 5 Ala., 747— 

‘*This rule has “be en relied on when the writings are so ancient that they 
can not be proved by living witnesses, and yet are not of such age as to 


prove themselves.’”’ 


Second Exception. 
The rule is, comparison of hands may be made where— 
1. Other writings admitted or clearly prove to be genuine. 
2. Are already in evidence for some other purpose. 
1 Gr’l. Ev., sec. 578 (1-2); 2 Phillips Ev., 256. 
3. Butif the proposed standard is already in evidence but not admitted 
or clearly proven genuine, the comparison cannot be made. 
United States v. “Damand, 3 Wall., Jr., 181. 
Bragg v. Colwell, (post) . 
Bragg v. Colwell, 19 Ohio Stat., 412 
‘‘ Such a state of facts might estop Bragg as against certain parties from 
denying that the signature of his name to the Avery note was legally his, or 
but it is not even an admission as against any 


that he was bound thereby, 
one, that the signature to this note was in his own handwriting. ‘The reci- 
tals of the mortgage and the language of the affidavit are both consistent 


with the idea that Bragg’s name was signed to the note by another person 


by his direction, or under authority given by him, or it may have been so 


be proved in 


The papers offered in eviden ind the facts proposed to 
connection therewith. tended strongly to prove tnat Bragg h id admitted annie 


. 7 } } 
recognized his signature to tne Ave note as valida mnd nding On Nim. 


rr 1. ' , : = a j ‘ > 4 — = <n : : 
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Shannon v. Fox, 1 Cranch, C. Ct., 1323 

Lj + + ’ rr)? } | ' +} ¢ + +* - " 

tHandwri ru } not ) en OY Compa#»rison With a powe ; LLLOTFNeY 
filed in the cause, there being no proof that the latter v ctually signed 
by the party although he would be estopped from denying it 

Martin v. McGuire, 7 Gray, 177 

‘‘ The genuineness of a st indard is not proven by introduce ing prog! O} 
the handwriti Such testimony, although it might be properly compe- 
tent upon yene}! ul od SLION the execution of the deed so as to QV] 
thorize it to be read to the jury. vet fails to be sufficient to prove conclu- 
sively the handwriting of anybod so as to make it competent to be used 
is a comparison oft hands 


6 Dae : Ince «(997 _ o4 ~irD 1, lay rt : : 
By reading to the jury a mortgage the plaintiff dia not render it admis- 


sible AS a standard to be used Dy the detenaant. lhe precise question 


ae i ee 2 Sn keel , ro _ lacs Seawer hy 
Seems to be wnat wa dmitted bv the pot NU Dy reading tO tne jury the 
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mortgage deed produce: defendan uinly he did not thereby ad- 


; ] } —) a ex - 4 _ . i . . a , me 
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any pDarticilta! wT eum. At Lhe TKAKYV OF LIC GU C COGHI HOLL TRCESIOTEe iC ad- 
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(Nn! ed > Pe wsed wastand | 1. nor did ie udmit iia Fenuine 


ness of the handwriting of the subscribing witness, nor necessarily that the 
senature to the deed n tre handwriting of the person whose nam . 
peared as grantor there! : \V re of the opinion that the gen 
lineness of the signature to the deed vas not sutiiciently shown 
to authorize it to be used as a standara of comparison of handwriting by 
which to judge of the genuineness of the noite in the sul. to secure which 
} } } .+* 

note the morigage had been contemporaneously give 

Depue v. Place Pa. Stat., 428 ‘When both are doubtful and 
certain, comparison 1s not only useless as to any riain result, but clearl 
dangerous and more likely to bewilder than to inst! Uyury.’ 


> j . — = — —* : té 7 . ie a : swe 2 os } 
Reed v. Spaulding rN. Be. 222 It is only between signatures cd- 


parison is allowed.’ 

In United States v. Domand, 3 Wal lt S1 tne customhouse revistry 
was in eviden [The prosecution proposed to pro rand by comparing 
two different signature to show they were made by /¢f’e same person under 
differen ham 

Ih > Was D { : 

But, said Justice G li the evidence \w Oris Lu rove that ¢/ 
Arisoner had made oth these signatut , vouid reonwmpetent. unless 


tum for a standard of comparison.’ 
In Ebron v. Zimpleman, 47 Texas, 518, (citing 1 Cushing, 217), it is said 


ah} han 


‘‘ handwriting used as a standard must first be estah 
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doubted evidence.’’ 


Tyler v. Todd, 36 Conn., 
nature written by_another party, or @ disputed stgnaturc, has 


ry } 
: 
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ised for any such purpose. 
this State. we 


ie adopted 11 
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WILLIAMS VS. 


{ere competent witnesses had, by opinion evidence, 
established the standard, but this was held aot clear and undoubted proot. 
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‘* No case has come to our knowledge in 


While do not question the propriety 
ire not dis»osed to extend it so as to 


We 


emb1 if e false OF} disputed signatur: : 

Jones v. State, 60 Ind., 141, says * the prosecution desired to prove that 

In pal written by the prisoner ‘Lo do this they prodyced 
two pape! ' ss tes i the prisoner had admitied to him he 
(the prisoner) had writte [t was held that the standard of comparison 

d not been admitt » be genuine by the prisoner, and that evidence of 
his admission would not take place of this requisite’? admission in 

yur 

In {illinois (Lawson’s Ex E 232 certificate tothe acknowledg- 
ment of a mortga; Irporting to be executed by the person whose hand- 
Writins In dispute, is not a sufficient writing proved to be genuine, al- 
though it ma\ read in evidence under the statute. 

Bowman ' nborn, 25 N. H., 98: ‘*‘Where papers are already in evi- 
len ti ther purpose nd about whose genuineness fhere ts no dtis- 
pute, the rv om nake comparisoy: 6ut tf there ts any controversy as 
to the genuineness of the sp nens. they are excluded.”’ 

Ni v. Loomis. 75 N. Y., 228: Comparison with documents proved 
nd properly tn cvidence for another purpose, may be made.” 

Hyn McDermott; 19 Alb... L. ].. 367 ‘Comparison will not be al- 
wed where the standards are not proper/y in evidence for some purpose 
ther than being compared.’’ 

in North Carolina, Outlaw Hurdle, 1 Jones, L, 150, it 1s said, ‘‘A jury 
is to hear the evidence but not to see it dy 

Williams v. Drexel. 14 Ind., 573: ‘‘A genuine and disputed signature 
being n the san ize does not render a comparison of them less proper 
thanifons rate papers.’’ 

Alport v. M« 4. Fo 2: Where the drawer’s name was ad- 
mitted by th tance. Lendali. Chief Justice, would not allow it to be 
left to 1 jury as a standard of his signature 

2d Ph |] 6 ‘The reasoning that because a paper is in evidence 
for one purpose it would be impossible to prevent the jury forming some 
opinion of the ndwriting 1f not admitted to be genuine, seems not Satis- 
factory.”’ 

Goodyear Vosburg, 63 Barber, 154: The sign of a witness 
to an ussignmen e by the plaintiff was held not so proven 
is to allow the defendant se itas a standard, to prove his signature to a 
bill of sale upon which the intiff brought suit: avd this. too, when both 
papers were tn evidence. _ 

tiazleton v. Union Bank, 32 Wis., 48: ‘‘It 1s argued that a writing offered 
hould have ) re ed in evidence as tending to prove that when the 

me was executed, Buchanan owned the Hargrave mortgage. It is not 
dis that Buch 1 own : the Hargrave notes and mortgage when the 
ume were executed ; ence the writing was irrelevant. This issuc be- 
vo awmitted. the writing cuuld not be used as a standard of comparison.”’ 

M ler’s Cas 27 Wis.., §22 The rule as stated by this court 1s ex- 
oli that suc ymparis as 1] ot b tllowed exe ‘pt with writings clearly 
| ed and already in th: } ind before thre wry for sone other pur- 
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writing and first establi 
rect evidence, or its equivalent, du/ not by opinion.” 


Crow v. Eastman, 1 Cush., 189: ‘‘The standard must be a genuine 
lished by clear and undoubted proof; that is, by dz- 


Given’s case, 5 Ala., 757: ‘‘In tre first and second counts of the inr- 


dictment, the defendint is charged with the forgery of a promissory note. 
The recommendation is copied into the indictment, but there is no allega- 
tion in regard to it, and it would be irrelevant to the issue on these counts 
it could not, upon proof that the defendant admitted its genuineness, be 
laid before the jury for comparison of the note upon which forgery 1s as- 

Kirpsey v. Kirpsey, 41 Ala., 639: ** The common law rule is that com- 
parison is not allowed by the jury or experts with standards not in evidence 
for some other purpose 

2. “And this rule ts not changed by the factthit the vitness may be ac- 
quainted with the party’s handwriti 

3. ‘The jury may make comparison with any paper in evidence for some 
ther purpose if admitted or clearly proven to be genuine. 

4. ‘**‘Experts may makecomparison of a genuine signature with ancien 
writers in dispute when livin ywitnesses cannot he h id. ind such Writing 1S 
not old enough to prove itself.’ 


Williams v. Drexel, 14 Md., 513. 

State v. Scott, 45 Mo., 302. 

State v. slastings, $3 N. H., 460. 

Hicks v. State. 19 Ohio, 429 

Yates v. Yates, 76 N. C., 1 13. 

Van Sickle’s case, 29 Mich oOo. 

McAlister v. McAlister, 703 Munroe. 270, recognizes these two excep. 
tions avd only these * 

1 Whar. Ev., section 717: The first reason stated by Mr. Bast ‘‘for not ad- 


mitting comparisons between signatures is before any comparison could be 


3 } } t ' nee: S17 I . trie > >? ; : ; . 
instituted a collateral issue must be tried to determine their genuineness 

“pL ! —" ws — ; tha . 2 + . +] : _— _ 

K to the great aistrat nm of the attention of the jury ind clelay of }US- 
tice.’ 


Areument—Firsl . Issronment. 
It will be remembered the first assignment points to the error of 
the court in admitting the pretended application of Rabago to 
the jury. 

The f7s¢ proposition thereunder shows its irrelevancy : the sec- 
ond, thatit is admitted on the ground of its being an archive, and 
if so, should have been brought into court by its lawtul custodi- 
an: the /Azrd, that the custodian holds it under a toreign law of 
February’ro, 1570, which is not proven, as required tor proof of 
a foreign written law, dy @ copy thereof. The fourth presents 
the error of the court in allowing it to the pury tor purpose of 
*, which error is presented under four 


comparison of handwriting 
sub-divisions. 


First Sub-Divi ion. 


The law of 1828 did not require the application for land to be signed jn 
person by the applicant, and the court erred In allowing the paper to go to 
the jury, and especially in not informing the Jury of the law as shown in the 
charge isked on this question, and supported in White v. Holliday, rz 


Texas, 607. 


el a, 
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We are now considering the second, third, and fourth sub-divisions, 
fourth pr oposttion, first assignment : 

Proof by comparison of hands is not allowed at common law. ‘Texas has 
changed this rule only in criminal cases. The United States Courts hold to 
the common law practice. ‘Then the court has erred in allowing the jury to 
compare this paper with the forged power, unless permitted by one of the 
two exceptions to the rule. The first exception is one of necessity when an 
instrument is not old enough to be introduced as ancient, yet, so old 
that witnesses cannot be found who know the handwriting, the law relaxes 
the rule and allows the best evidence of which the case is susceptible. But 
if the paper is old enough to prove itself, the rule requires it tobe proven by 
this means, and when so proven must stand upon its ancient character, 
which is better evidence than can be offered by the questionable character 
of other documents, themselves only proven by the lapse of the same decades 
upon which the principal writing has been introduced. If one witness lives, 
who has seen the party write, this exception cannot be invoked; so the 
law is written by your Honors in Strother v. Lucas (supra), 

The second exception is diStinct from the first, founded upen reasons of 
its own, and so guarded as to avotd colla#ral issues, which is the con- 
trolling reason for refusing to allow comparison of hands. 

In this case the plaintiff asks the court to recall the rule prohibiting com- 
parison of hands. and to keep distinct the two exceptions thereto, with the 
reqt uisites of each. 

If they are confused and parts of the first assigned to the sec ond, the 
error of the trial court is less manifest. But apply the rule to the ¥ecokd 
and attempt to sustain the trial court under either exception clearly and 
distinctly stated, and it will be matter of surprise that a judge usually so ac- 
curate should have erred so gravely. 

If tendered under the first exception we find each of the five requisites 
violated. 

1. The pretended power trom Rabago to Blanco, with which it is com- 


pared, is old enough to prove itself; and, 
2. ‘*A number 3 living witnesses” testify concerning the handwriting 


~-* 


thereof (Trans., p.50). 
3. This applic ins was not proven or admitted to bear the genuine 


handwriting of Rabago. No pretence was made to prove this, nor was it 
shown to have been regularly preserved and treated dy ad// parties as the 
genuine handwriting of Rabago. On the contrary, it was found upona 
$500 reward in an office where a chief clerk could not find it in 1874 
(Trans., p. £4). When found it was out of its proper file among papers of 
another year (Trans., p, 19), where a forgery would probably be found, 
secreted in the office, by the hasty action of one unacquainted with the 
files. ‘This paper could be forged and secreted easier, and has less to sus- 
tain its genuineness, than the paper it is used to support. 

4. No expert was called to examine the paper and testify his opinion. 

5. But the jury, in defiance of the well established rule against compari- 
son, and contrary to this exception, were subjected to the confusion of mak- 
ing their own comparison, against which every text writer and court mono- 
tonously speak when this subject is approached. 

Remembering the rule against comparison, the action of the court cannot 
be sustained under the second exception. 

Apply the record to the exceptions as stated by the authorities quoted : 

1. Under this exception there is not a shade ot evidence that the ap- 
plication is proven or admitted genuine. Here we leave the right to insti- 


teehee re ee mem: ore ae ae 
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tute comparison with ancient papers ‘* preserved and treated as genuine by 
all parties.’’ This license is granted to experts, and then only as to aneient 
documents where living witnesses cannot be had who know the handw riting. 
Under the second exception, now being disc used, the standard must be 
proven clearly beyond a reasonable doubt, and this, too, in addition to 
what is necessary to admit the standard in evidence. (Bragg v. Caldwell, 
19 Ohio Stat., 412.) This degree of proof is as requisite as that the pro- 
posed standard is in the evidence. Otherwise being in evidence, it is read 
to the jury and not shown them for comparison. ‘*A jury is to hear the ev- 
dence, not see it. (Outlaw v. Hurdle, 1 Jones L., 150 

Greenleaf intimates, du¢ does not so state, that a standard may be estab- 
lished by estoppel. His authorities cited do not bear out the intimation, 
which is made by way of instancing examples. On the other hand, labori- 
ous research has not discovered the slightest ground for the suggestion. but 
the cases (Bragg v. Colwell and Martin v. Maguire, and others) already 
cited are to the contrary. ‘The standard must be cleafy proven or admit- 
ted genuine is the authoritative doctrine of Jext writers and decisions, qual- 
ified only by many saying the rule of exception prevails except where the 
standard is admitted genuine 

z. This application is in evidence, it is true, but over the earnest pro- 
test and denial of the plaintiff in error, who says it is irrelevant and not 
genuine. 

3. The tiird requisite 1s wholly lacking as to this paper. The court 
submits it to the jury for no other purpose than comparison affords (Trans., 
Dp. 51), and caliber should compel the defendants to this acknowlegement, 
notwithstanding it 1s offered as a part of their title. 

But however this may be in Hazleton v. Union Bank, 32 Mo., 48. it 
was ** argued that a writing offered should have been received in evidence 
as tending to prove that when the same was executed Buchanan owned the 
Hargrove mortgage. /¢ is not disputed that Buchanan owned the Har- 
grove notes and mortgage when the same were executed, hence the writing 
was irrelevart, /Aizs tssue being admitted.’’ 

So here. that Rabago owned the land was fhe fact each party pressed 
upon the attention of the other, none denied it, but each proved it m part 
by a copy of the title, introducing the copies containing the contents of 
lS very paper. Contr: isting fhe two exceptions under which cor map. irison 
llowed, we find that the Tecord iffirmatively shows that the pretended 
power with which it was compared is old enough to prove itself, and the 
rule excluding comparison is relaxed only as to instruments of such anti- 
quity as that no living witness can be had who can testify to the avriting, but 
not old enough to prove itself; living witnesses testify to the handwriting, 
and it is old enough to prove itself. Experts are not called but the jury 
ire anowed to — the two papers. Then the action of the court can- 
not be sustained | unde r this exce] tion. Disabusing the mind of the ancient 
character r of the paper, since this exce ption ddes not apply. we find this ap- 
plication raises the collateral issue of its genuineness of which the general 
rule excluding comparison is intended to be the guardian. ‘The reason of 
the exclusion 1s the _ of a collateral issue. Yet, it is raised here with a 
fair preponderance of vidence azainstthe standard, and is no direct, or 
even opinion waliaionaen te in its favor. The fact that the court admitted it in 
evidence is no reason it should be used as a standard any more than if not 
in evidence its genuieness would entitle it to this dignity. 


First. It must be admitted ge ogee or proven clearly to be so; second, 


ind in evidence (not irrelevant) but. thzsd, for some other purpose. 
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In Martin v. Maguire the mortgage was in evidence, proven so as to ad- 
mit its contents, but could-not be allowed for comparison; ‘‘ a jury is to 
hear the evidence notto see it,’’ is the opinion of the North Carolina 
eourt. 

In Bragg v. Colwell, 19 Ohio Stat., the Avery note was admitted as to its 
contents, but was not allowed to be used as a standard of comparison. 

The authorities heretofore cited bear out fully the doctrine that the stand- 
ard is not establised merely by being in evidence, but it must not be dis- 
puted—if so, and a collateral issue is threatened it is discarded for that 
purpose. 

Comparison at best being uncertain, it is allowed by the jury, but only 
when there can arise no collateral question. ‘The standard if not admitted 
must be practically so proven as to be admitted genuine. ‘‘ But if there is 
any controversy as to the genuineness of the HHOpS- s they are to be ex- 
cluded.’’ (Scott’s case, supra). eha~ open 

Can there be any doubt of the court’s error? 


Third Asstenment. 3 2- 
The court erred in charging the jury as follows (Trans. p. 76): 
‘The detendants have also offered a paper which purports to 
be the original application of Miguel Rabago for this concession, 
which purports to be signed by Rabagoin person, that is, by him- 
self, and have ottered proof to the ettect that this paper came 
from the office of the archives at Saltillo, which is the proper cus- 
tody tor said application and decree, and to the effect that the 


signature of Governor Viesca and the secretary are genuine, with 


proof as to the manner of finding said paper and manner of keep- 
ing said archives; and if you believe from the proof that said 
paper so offered by the defendants is as old as its date imports, 
that it has been preserved in the archives as the initiah paper con- 
nected with this grant, you may give these circumstances the 
weight of direct testimony to the genuineness of said signature; 
and if the other proot in the case does not, in your judgment, 
overbear this weight, you may find the signature to this original 
application to be the proved signature of Miguel Rabago, and use 
it as a standard of comparison to aid you in determining the gen- 
uineness of the signature to the writing purporting to be a letter 


power from said Rabago to Victor Blanco.” (Trans. p. 3Be)-37 


First Proposition, Third Assignment. 
The charge is upon the weight of the evidence, being incorrect 
asa proposition of law. @& pa > 2 


Statement. 

The judge charges, ‘*If you believe from the proof that said 
paper * * * is asoldas its date imports, that it has been 
preserved in the archives as the initial paper connected with this 
grant, you may give these circumstances the weight of direct tes- 
timony to the genuineness of said signature.’ Two findings are 
submitted, its age and preservation in the archives as the initial 
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paper connected with this grant. These, the judge says, are suf- 
ficient to find the signature genuine. 


Second Proposition, Third Assignment. 

The court submits to the jury a question which should be de- 

cided by the court. 4 p32. 
Statement. 

‘Tf the other proot in the case does not in your judgment over- 
bear this weight, you may find the signature to this original ap- 
plication to be the proved signature ot Miguel Rabago, and use it 
as a standard of comparison.’ (Avtfe.) 


Third Proposition, Third Assignment. 
It submits to the Jury a paper for the comparison of handwrit- 
ing, neither proven nor admitted toe genuine, nor to be signed 


s 
| 


by the genuine signature ot Miguel Rabago, nor respected as 
genuine by all parties. tr, PP 32 

Authorities. 
The general rule is that comparison is not allowed. (Jumpertz v. Peo- 
ple, 21 Ill., 414.) 

The first exception requires a standard admitted wenutne or proved to 
have been respected and treated and acted on such BY ALL PARTIES. 2 
Ph. Ev., 257. 

The second exception requires a standard admitted or clearly proven 
tobe genuine. § Gr. Ev., sec. 578 (1-2.) 

The sufficiency of the facts, as well as the existence of such facts, is a 
question for the jury, and not the court, in determining the genuineness of 
an ancient instrument when left to the jury in a proper cafe. B. P. Co. v. 
Preston, 65 Texas, 452. 

But the question of genuineness of a standard of handwriting is one for 
the court and not the jury; and if disputed should be discarded by the 
court and no collateral issue raised. ‘* It was the province of the court to 
determine whether the proposed standard of comparison had been fully 
shown deyord a reasonable doubt to be the handwriting of the defendant, 
So long as this fact remained tn doubt it was the duty of the court not 
to allow the paper to goto the jury * * * asa standard of compar- 
tson.’@ Bragg v. Colwell, tg Ohio Stat., 412. 

“TP there Is any controversy as to the genuineness of the specimens they 
are excluded.’’ Brannon v. Sanburn. 25 N. H., 98. 

The reasoning that because a paper is in evidence for one purpose it 
would be impossible to prevent the jury forming some opimion of the hand- 
writing, if not admitted genuine, seems not satisfactory. 2 Ph. Ev., 256. 

‘* A jury is to hear the evidence but not to see it.’’ Outlaw v. Hurdle, 
1 Jones L.., 150. 

‘“‘When both are doubtful and uncertain, comparison is not only useless 
as to any Certain results, but clearly dangerous, and more likely to bewilder 
than to instruct a jury.’’ Depue v. Place, 7 P. Stat., 428. 

‘‘Tt is only between signatures 7z effect admitted to be genuine that 
comparison is allowed.’’ Reed v. Spold, 42 N.H., 122. 

The question of genuineness (of the standard) is one for the judge, and 
not the jury. Com. v. Doe, 15 Mass, 481. 

No case has come to our knowledge in which a disputed signature has 
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been used. Com. v. Todd, 36 Conn., 225; State v. Wood, 39 Ver’nt 428. 


| Argument. 

If the proposed standard is disputed by evidence, it is a question for the 
court to determine whether it is clearly proven beyond a reasonable doubt. 

The jury should not see the paper nor should experts be heard until this 
preliminary question has been settled by the court. The authorities are 
overwhelming. In this case experts alone should have been introduced if 
the court believed the paper genuine; and the jury should not have been 
confused by this issue, which, in its importance, forced the real issues into 
positions of secondary consideration. The matter ran thus: ‘‘If the power 
of Blanco is genuine, the defendants have the title, but to determine this it 
is necessary to find whether or not the application is the genuine original, and 
if so, did Rabago sign it with his own hand, or was it the work of an 
agent?’’ Ifthis last issue be decided in accord with the defendant’s theory, 
then the intricate matter of comparison will begin. 

If the paper is as old as its date imports, and has been preserved in the 
archives as the initial paper connected with this grant, the jury are told to 
find it genuine. The charge does not require the jury to find the signature 
to have been written by Rabago, but instructs them that those two facts 
would be equal to direct testimony of its genuineness, and if so, then in ef- 
fect that the law would presume Rabago signed it. He does not require 
them t») find it has been respected as genuine by all parties, nor does he so 
conclude from the evgdence. If it has been preserved as the initial paper 
they may use it as a standard whether it is the original paper or a copy. 
This question should have been decided by the court, but instead the jury 
has been misled by an erroneous instruction, unsupported by authority, 
raising an important collateral issue condemned by every court, and asa 
matter of evidence, without a syllable of testimony to show that Rabago 
signed the paper in question. 

The evidence in support of the power of attorney is more certain as to 
its age and custody, and the paper has less suspicion attaching to its intro- 
duction into this case than the application, whose pretended signature is 
brought to support it. Will a jury be allowed to find one signature genuine 
by comparison with another more questionable than the one at issue? 


Fourth Asstenment. 
The court erred in submitting to the jury the pretended power 
of attorney from Rabago to Blanco (Trans., p. 50), as fol- 


lows: (Trans., p. 45.) 
~ ae foe 
Ip Joel 


Translatton. . 
‘* MONCLOVA, 3 Bune. 


ae 


‘* Senor Down Victor BLANCO. 

‘¢My EsreeMep UNCLE AND Sir: With this I hand you (literally ‘I ac- 
company to you’) the testimonio of eleven leagwes’ of land, which his Ex- 
cellency the Governor of the State granted to me a sale of, in the depart- 
ment of Texas, in orderthat you may have the goodness to do whatever 
should be in your power, so that possession may be taken of them by your- 
self or by a person of your confidence, giving to you the most ample power 
so that you may cultivate them, may exchange or alienate to your entire 
satisfaction, because for everything I authorize you, and I stand and I will 
pass in all time for that which you should do; and should this my letter 
power not be sufficient, I will grant judicially as soon as you please, and 
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notify me that you require it and you excusing this trouble. I place my- 
self at your disposal as your most affectionate nephew and servant, who at- 
tentively kisses your hands 

(Signed) =", “MIGUEL RABAGO (Rubric.)”’ 

Eindorsement. 

‘I transfer all my powers in favor of Senor Don Samuel Williams, post- 
master of the town of San Filipe de Austin, in order that in my name and 
as my attorney he may take possession of the eleven leagues expressed in 
this. | 

(Signed) ‘VICTOR BLANCO (Rubric.) 

‘Monclova, 3d April, 1833.’’ 


Statement. 

This paper was found long after this action was brought, and 
it had been once tried. (Trans., p. 42.) The paper has never 
been on record and was introduced as an ancient instrument 
(Trans., p. 43), found in an old trunk in Galveston in 1876 
‘among old miscellaneous papers’’ where it had been since 
March, 1836, when Samuel May Williams and other settlers 
‘fran away’ on the approach of the Mexicans; this occasion is 
ie **Runaway Scrape,’ Marc! 


| 
, 


historically called the time of tl 
1826. 

The deed made by Blanco was executed M& 25, 1836, in the 
City of Mexico, and recites that the notary saw the power 
under which Blanco acted, read and returned it to Blanco. 

(‘Trans., p. 58.) Onthis day the defendant’s witness, William 
i . Williams, son of S. M. Williams, places the paper in ev ae NCE 
at the mouth of the Brazos river, 7n Texas, m his father’s old 
trunk. (Trans., p. 32.) T'wo papers are described; one in 
Mexico, May 25, 1836, the other contjnuous/y In Texas from March, 
‘fe. 26. 

Of the paper found in the trunk, which was in Texas on May 
25, 1836, only these facts are proven: 

r. in 1876, three years after this action was brought by the 
plaintiff, the detendant’s witnesses tound this paper in Galveston 
in an old trunk (Trans., p. 32), where it had been since March, 
1836. 

2. Geo. Hamme ‘kin testified he recognized the handwriting of 
BI; NCO thereqn, purporting to have made on April 3, 1833 

(Tran, p. @9), and,an endorsement in the hand of .S.. M. Wil- 
Seen Trans., Pp. 32).drne 2eo7 et see otk talks taneremaaaanll 

2. het similarity to the copy in Hammekin’s possession. A x. 3) 

Many other circumstances are attributed to this paper, but an 
investigation of the record will disclose that these three facts are 
all which relate to it by evidence. Many suppositions will be in- 
dulged concerning it. 

To the paper under which Blanco really acted in Mexico on 
May 25, 1836, all the evidence introduced by the defendants is to 
ue bed. It was this paper under which: 


be ASC 
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1. blanco sold to Laguerenne. 
2 Laguerenne held when he sold, by Prioland, his attorney, 


~_* 


to Hammekin. 

3. Prioland held when he so sold and of which he told Ham- 
mekin. (Trans., p. 38.) 

4. Hammekin demanded a copy of this paper. 

5. Prioland promised him a copy and afterwards sent it. 
(Trans., p. 38.) 

6. ‘This copy Hammekin gave to Rose, his attorney, keeping 
a copy of the copy. 

7- ose lost the copy sent by Prioland. 
8. Hammekin introduced his copy of this copy in evidence. 


(Trans., p. 35.) 

9g, Under these copies the defendants have claimed the land 
since their purchase and Hammekin before them. ty pp. @ 

During all this time the paper under which the defendants now 
seek to cl: iim as an ancient instrument, was unknown to any claim- 
ant, and for two months prior to May 25, 1836, remained in the 
old trunk in Texas, and the acts now sought to be credited to this | 
paper were done under Hammekin’s copy. (Trans., p. 29) 3 

These acts could not have been done under the paper in evi- 
dence; it was in the eld trunk from March, 1836, until 1876, and 
unknown to any person living’. (Trans., p. 32.) 

The Hammekin copy of the City of Mexico paper is in neayly— 
identical words with the old trunk paper. Both of these, Ae 
claimed in the evidence to be the original documents. (Trans., 


pp. 37 and 45-) 
First, Second and Third Proposttrons. 


First — Jiviston. 
No possessig@ claim & -+was held, made or done under 


by any one claiming defendant's title and the proof does not otha 
it was acted on by any one A fs. »& 


Statement. 

This action was begun Sept.:11, 1873. ‘This paper was first 
known to the defendants when found three years after in Galves- 
ton Prine p. 32) in the old trunk where it had been since 
March, 1836, the date of the historic ‘*runaway scrape’’ in Tex xas, 
when through fear of the Mexicans the settlers ‘‘ran away’ to 
the east of the Brazos river, carrying their papers, effects and 


valuables. The date is well known in Texas history. (Trans., 


p- 51.) 

(From this time the paper in evidence-w4s:in the old trunk, and 
no act was done and no claim made under it. The day Blanco 
made his deed to Laguerenne May, 25, 1836, and exhibited a 
power of attorney to the notary in the City of Mexico (Trans., p. 
58), this paper was in Texas (Trans., p. 32). Blanco did not 
pretended to act under it (Trans., pp. 46 and 58). Laguerenne 
never knew of it: Hammekin, his vendee, says he held by the 
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to 


Second and Third Propositions, Fourth Assignmen 
Sub-D iz 7 On. 
It does not come trom proper or reasonable custody. & pp #7 


“trtomsoet 
Sfarlemeint. 


co: **I transfer all my powers ° to WIM. Williams. A lapse of 
forty-three years discovers it in the latter's trunk 1n possession of 


li is dated Monclava, 8th June, 1832,, and ts endorsed by Blan- 


his son who says it had been there since March, 1836, (Trans., 
p. 32), unknown, even to its keeper. No act is shown dy the 
record to have ; 
It is not proven to have been in existence prior to March, 1836. 
Hammekin says the transter isin Blanco s handwriting. He does 
not say when it was made, or whether its purported date is true. 
No evidence as to time reaches back of March, 1836 

The custody otf this paper is inferred trom W. H. Williams’ 
testimony to have been wit hSamuel May Williams, March, 1836. 


T } - . wel - “ } > + ? = " 
No evidence goes back ot that date as to this 


7 
} 
i 


paper. (Seeall the record. ) 
Authorities 

Hanrick v. Barton, 16 Wallace, p. 166: ‘* The power of attorney in the 
present case was specially referred to and acted on in the final grant of title, 
is appears by its recitals and became a paper necessary for the land office 
to have in its possession in order to see the grounds for extending title to 
Williams as the attorney in fact of La Serda.’’ 

Lemington v. Marquis of Stafford, 3 Tantoa: ‘*An ancient document 
preserved in the British museum is not admissible—the custody not being 
proper.’’ t 

1 Gr. Ev., p. 713: ‘** Whether a document comes from the prover custody 
IS a question for the judge and not for the jury.”’ 

Ph. Ev., p. 369: ‘*‘ We expect to find them, if genuine, in the posses- 
sion of some one claiming under the grantee, and preserved among muni- 
ments of title. When so found the fact is favorable to their authenticity and 
reality as deeds. But on the other hand, if found inthe custody of strangers 
entirely unconnected with the estate, or even tf found in the proper cus- 
tody, if they appear to have been thrown aside among papers of little or 
no valus, this raises presumption against them which must be overcome be- 
fore the mind can assent to their genuineness.’’ 


Argument. 

First. No act was done under wt. 

If only age is necessary to be proven ‘‘a knave would have nothing to 
do but forge an instrument with an ancient date.’” Proper custody and 
age ‘‘ are as consistent with forgery as with genuineness.’’ The forgery is 
always in proper custody; the forger has possession of and cliims under 
the forgery. 

To admit an instrument as ancient, *‘ possession must be shown under 
it, or some other act freeing it from all just grounds of suspicion.’’ 

Apply the record Three facts are proven, and only three. 
first. It was found in Galveston in 1876 among ‘‘ old miscellaneous pa- 


Third 
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pers.’” Hammekin says: second, ‘-the transfer endorsed on it is in the hand- 
writing of Blanco, and another witness that S. W. Williams’ appears on it; 
third, the copy of the copy in Hammekin’s possession is of like tenor and 
effect. It will be claimed that Samuel May Williams acted under it in loca- 
ting and patenting the land in December, 1833, and January, 13, 1834. 
There is no proof of this. Jt may be violently presumed, but search for 
facts upon which to base presumption, and not presumption upon whict to 
Inve}t facts. 

So far from its being the power under which this land was located. the 
record proves the contrary. A transfer on the paper by Blanco authorizes 
Samuel May Williams ‘tin my name’’ (Blanco) to take possession, etc. 
(Trans., p. 46), whereas (Trans., p, 11), when Samuel May Williams _acts 
in the premises he says nothing of Blanco, but acts as *‘ attorney for citizen 
Miguel Rabago,’’ as if he had a direct power, and does not act in Blanco’s 
name. 

Again, this paper is traced no further back than March, 1836. Will it be 
presumed Williams had had it more than two years before that date, and if 
so, does this possession show it was acted on by him contrary to the instruc- 
tion contained in the transfer to him, or will this also be presumed? 

From the date of the grant, January 13, 1834, until 1876, the defendant’s 
theory is that this paper was in Samuel May Williams’ possession, and if so, 
the plaintiff says no act could have been done under it by Blanco or his 
vendee. If Blanco ever had this paper and transferred his powers to Wil- 
liams, it is not shown except by the recital, in the paper itself, which can- 
not be evidence of its contents until in evidence; and until proven, why 
not presume that Williams received it just before the time he sent the old 
trunk off inthe ‘‘runaway scrapes.’’ Beyond this,evidence & is silent, and 
beyond the evidence this court should not go in supporting a title-b 
itself, not upon proof, but upon a rule of evidence, which says that acts 
must be shown—vzot presumed—treeing the paper from suspicions. As to 
its age, W. H. Williams, son of Samuel May Williams, says (Trans., p. 32), 
it was in Texas March, 1836. ‘The witness was then three years old; but 
let his incompetency pass. 

March, 1836, is the period beyond which the record is silent. Absolutely 
no fact is pretended to be proven beyond this date, referable to this paper; 
yet, with a reckless disregard of the rights, which are placed in the absolute 
control of a Supreme Court, the court of Texas in 49 Texas, p97, enum- 
erated a number of acts, credited to this paper, which are not proven to 
have been done under it, and which could as well have been done without 
a written power (White v. Holliday, 11 Texas) as with one: 

That court presumes that acts proven to have been done were done under 
this paper, when the rule requires that the acts be proven, and be proven to 
have been done ‘‘ 72 accordance with,’’ and ‘‘ under’’ this paper, from 
whch we may presume its genuineness. prove a paper existed in 
ke then prove acts, then presume counting gut do not preve a pa- 
per existed in 1876, prove acts in 1833, and presume the paper existed in 
1832, and that it was genuine. 

We find a grant to Rabago of eleven leagues of land, and the Supreme 
Court of Texas says it ‘‘ must have been obtained under this power.’’ Why 
must it have been so obtained? Just here a few extracts, upon which its 
opinion is based, will be quoted to illustrate the inaccuracy of its conclu- 
sions: 

That court says: ** But as the latter (Blanco) appears to have taken 
the precaution to have another power of like effect from Rabago, or to have 
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secured an official copy*of this one before pang tt to Williams, 
There is positively no intimation that Blanco secured such a copy. (See 
all the record. ) 
Appellant insists ‘* that it was shown by appellees themselves that Blanco 
must have had this same power or copy of it the « ity of Mexico in 1836, 
when he conveyed the land to Laguerenne ”’ price pet ar 9.7 96 


' fe . . 4 
Plaintiff did not and could not have so claimed. The defendants show 
that the paper before this court was in Texas, and that another paper (origi- 
nal and not a copy) was in the city of Mexico on May 25, 1836—two sep- 


arate and distinct paper originals—the Texas paper in an old trunk with 
** miscellaneous papers’’—the Mexico paper claimed and acted under for 
years by these defendants. 

‘* But, ’’ says that court, **the ground of suspicion from which such in- 
struments are to be freed apparent upon their 
face or shown by some fact or circumstance directly connected with them, 
and not to extraneous testimony, which is for the jury in passing t up yn their 
genuineness after they are admitted ;”’ citing 1 Gr., Ev. sec. 21, which not 
only does not support the doctrine but state the rule ‘‘that it must be other- 
wise free from just grounds of suspicion.’’ p- 

But receiving the rule as stated by that court, the record sh yws that the 
deed made to Laguerenne recites a power in the City of Mexico, May 25, 
1836. (Trans., p. 58). Whilst the defendant’s witness Williams, whe lays the 


predicate for its introduction, says this paper was in Texas ‘* among ok d mis- 


refers to sometnin 


j 
- 


cellanegus ‘S These wholly inconsistent facts appear by the defend- 
int’s that court says: *' fi was * * acted on by Williams 
when he presented | the commissioner, and again by the commissioner 
“when he issued the tithe.” The record does not so state. If the papers 


were In evidence properly proven, this might show authority for ome se acts; 
but these acts do not prove the paper existed at the time. Yet they are so 
applied. 

‘* But it is said Williams may have acted under some other power,’’ says 
that court. The plaintiff is not required to say this. He shows a valid 
legal title tn himself, and is not called upon to show how Rabago obtained 
the grant. Rabago obtained it and the plaintiff has his title. If the de- 
fendants say Samuel May Williams acted under this paper in extending 
title, the plaintiff asks for proof of the fact. He is notshown to hive been 
in possession of the paper for two years thereafter. The defendant must 
first prove the existence of the paper and then an act under it, not prove 
that the paper existed by tne tact that an act was done which may be inde- 
pendent of this paper. The fact that a grant was made to Rabago on Jan 
uary 13, 1834, proves nothing as to this paper’s then existence. 

‘‘Blanco must have had possession of and have transmitted the concession 
to Willi iams, for he certainly knew that Williams could not get the title 
without it.’ (49 Texas, IF) Of this there is no evidence. This paper 
and this paper alone says Blanco once had a concession ; it does not iden- 
tify this concession, yet in tiying to prove the paper, tts contexts are quoted 
as evidence, and enlarged upon with argumentative force. By such reason- 
ing titles may be argued away by quoting supposed evidence, which is 
alone found in the paper which 1s quoted to prove itself for admission to the 
jury. 

‘‘The land has been claimed and held under and by virtue of this power 
from Rabago, or copy of tt, which Blanco could have procured if he desired, 
ven without the concurrence of Rabago (Eschriche, 686-688), from its sale 


there was no necessity of atS being returned to him. hay Lege. Peck, Pp. S707 


oe 


D. H. WILLIAMS VS. E. D. CONGER ET ALS. 29 


without question or adverse claim from any one for nearly forty years.’ - 57? 
(49 Texas, 582.) It would be difficult to find a grosser misrepresentation 
of fact or more absurd statement of the law as found in Eschriche, the cita- 
tion to which work refers to powers in instruments of security. The land 
had never been claimed under this paper by any one until after this suit 
began—Rabago, Blanco, S. M. Williams, Laguerenne, or any one else. 
Hammekin sweags that he claimed it under the copy of the paper exhibited 
in Mexico, May $s. 1836. (Trans., bot. 0 88.) He could not have sworn 
the truth otherwise. This paper in question had not been heard of until 
1876, and they could not have claimed under it. Shall we presume these 
defendants took possession and claimed under this paperof which they never 
imagined until 1876, three years after this action was brought? Base the 
title upon evidence showing facts, from which presumptions may follow, but 
not upon presnmptions creating pretended facts. The only issue presented 
to the Supreme Court of Texas as to this paper was upon plaintiff's objec- 
tion that it did net come from proper custody. (See 49 Texas, 595.) 
This was all the court was asked to decide, and in going further the opinion 
is but a dictum, not binding upon any subsequent trial as the law of the 
case hor binding upon any court as stating the semblance of what the law 
should be upon ¢he facts proven by the record. 

The facts referred to, so far as found in the record and not idle specula- 
tion, are referrable to the paper shown the notary in the City of Mexico—not 
to this paper—and if these were sufficient to prove the execution of a power, 
the defendants prove by the very witness who is introdnced to lay the pred- 
icate for its intreduction, that the paper in question could not have been 
that paper. 

The defendants do not claim that they introduce evidence to show the 
execution of the power this was left for the speculation of the court to in- 
vent. 

‘‘Even if the power had not been produced, the facts disclosed in the 
record were certainly more than sufficient * * * to have justified the 
presumptian of its existence and due executton.”’ (49 Texas, 59e.)6 0? 

This may be true; but will any court go so far as to state that a presump- 
tion of a power will be indulged when the pretense is that the power itself 
is produced? 

The plaintiff confesses freely that the presumpuon of the due execution 
and genuineness of the paper shown in the City of Mexico under the laws 
and decisions of Texas presents a more consistent title in defendants than 
the disjointed link attempted to be introduced as an ancient instrument. 
But the defendants do not ask the court to presume the existence of a power. 
They forego this by producing the pretended paper itself. ' 

The question now is, have these defendants shown by proof such acts 
under and by virtue of ¢#zs Japer (not the City of Mexico power) as will 
raise the presumption of the defendant’s title by virtue of it and no other ? 
The questions are not—Shall we presume that this paper was in Williams’ 
possession on December 3, 1833? against his own statement that he acted 
as attorney of Rabago, whereas this paper would have authorized him to act 
only in the name of Blanco. Shall we presume that Blanco acted under 
this paper on May 25, 1836, in the City of Mexico, when it was in Texas, 
and he says the authority under which he acted was then in his possession 
in that city? Shall we presume Hammekin swore falsely when he testified he 
claimed under a copy of the paper in Bianco’s possession May 25, 1836 ? 

Such is a brief review of this case as reported in 49 Texas, and if your 
Honors are inclined to respect the opinions therein rendered, it is hoped a 
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comparison of the pretended facts qucted will be made with the present re- 
cord, 

This paper, then, is without a single act wzder it to support it as an ancient 
instrument, and, if pro€en, the recitation in the Laguerenne deed that this 
deed was made by virtue of another power of attorney, according to 2 Perry 
on Trust, would exclude the defendants from claiming under the power in 
evidence. 

2. lt is not free of suspicion, 

A paper can be shown so suspicious as to render it inadmissible. What 
will constitute such suspicious fact? Are erasures and interlineations the 
only circumstances? If so, the skilled emanuensis cannot be prevented 
from outright forgery of such documents. The res geste must be of equal 
value with tne thing itself Itis found in the hands of a stranger, among 

‘old miscellaneous papers,’’ (testimony of W. H. W., Trans., p, 32, the 
words of defendant’s witness). Phillips on Evidence says this is a fact 
which ‘‘raises a presumption”’ against it. When on May 25, 1836, it should 
such little value 


have been in Mexicoin use, it was in Texas among papers ot 
that thev were unknown to their owners when found, whilst another paper 


° > | } + } . — . } rs. * » } , ‘ , 
is recited (in the deed to be supported by 1t) as the power! Dy virtue’ of 


which it is made. For at least forty years it was in strange hands, in so far 


as any claim under it is pretended to be shown, whilst another paper per- 
formed its functions. It is not acknowledged or otherwise authenticated. 
No parallel to this paper is found among the reports of acts done during the 
years in which this paper is said to have been used. The Mevican law was 
yowers, and no like power has been found in the reports of 


careful of such | 
Texas, California or Louisiana. It is remarkable if this paper was signed 
by Rabago in Monclova, where it bears date. and delivered to Blanco. 


. 


, | : 
that ¥did not suggest or re 


ulre an authentic @ct executed before a not irTy, 
which would have set this matter at rest. It was sufficient to authorize 
Blanco to lecate the land ard extend title, but as a power to sell it was want- 
ing in every usual requirement. This lack of formality, witnesses and other 
evidence of genuineness is consistent wit the theory of forgery; bur, if not 
inconsistent with genuineness, it is strongly suspicious that Rabago did not 


= 


-~ 


execute the paper. 
~ ‘ 


3. lt was found in unreasonable custody among papers of no value. 

It was Commissioner Alderitz’s duty to attach Williams’ power from Rabago 
to the original title, if the power was a written one. Hanrick v. Barton, 
16 Wall. 166. It :s presumed Alderite would have done sv. The conclu- 
sion is drawn that Williams’ possession of the paper in evidence began af- 
ter this title was extended, or else it would have been attached to it. and 
that he never had occasion to use this power and filed it among his *‘ mis- 
cellaneous papers.”’ This is consistent with the custom and law of the 
times and with the evidence. (Hanrick v. Barton). It should have been 
found by the plaintiff’s witness Flor s (Trans., p. 29), when the title was 
found in Saltillo, if it related to this title; but if S. Williams received it in 
March, 1836, too late for this title, his possession cannot aid it. If his is 
proper custody, yet, if the paper be feund among others of little or no 
value, a presumption is raised against the instrument ‘ which must be over- 
come.’’ 2. Ph. Ev., p. 369. This paper was among ‘old miscellaneous 
papers’’ of so little value that their owner says ‘‘I paid no particular atten- 
tion to them.’’ (Trans., p. 32 and 33.) 

If forty years spent in an old trunk among ‘‘ miscellaneous papers”’ in the 
hands of one ignorant of its existence. and not proven to have been acted 


. 


; 

; 
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upon by any one during that time or previously, fail to show affirmatively 
an improper custody, the task is indeed difficult. 

The court below instructed the jury (Trans., p. 52), ‘‘ although the origi- 
nal might at the time be in Samuel May Williams’ trunk in Texas, Blanco’s 
conveyance to Laguerenne would not on that account be without authority 
if the said paper in Williams’ trunk was a genuine paper giving him such 
power. Such power, if conferred, was conferred on the one named and re- 
mained with him whether evidenced by the original writing or such copy.”’ 
This may be true when a paper is to be proven by witnesses. But here the 
paper is called on to prove itself. In the first instance, the witness 
swears to its genuineness, and it matters not where the paper is, the witness 
is its voucher; in the second the paper itself is allowed by law to evidence 
its own genuineness; presentin court it speaks for itself through its own age, 
custody and usefulness. Itis a thing vouching for its own integrity—the 
very parchment and ink are the witnesses, testifying of themselves. 

The Blanco power in evidence cannot be found genuine except by its 
proving itself so. To say that if genuine, a copy could have been acted 
under, and it mattered not that the orginal had been in the old trunk, 
States a proposition correct when the original is proven by a witness, but 
wholly contrary to the law of ancient instruments and incorrect when the pa- 
per must prove itself by proper custody. Take two papers—one Is proven 
thirty years old, and pessession of the land is held under it, but it is found 
in improper custody. The other is proven thirty years old amd found in 
proper custody, but no act is done referable to it. Can either prove itself 
aS an ancient instrument? 

If not, then can the two be introduced together, each supplying the 
defects of the other ? In the case at bar, @ne paper is acted on in the 
City of Mexico May 25, 1836. and is continuously acted under by holding 
possession and paying taxes far more than thirty years, but it is not produced. 
Another is produced having been in a foreign jurisdiction on May 25, 1836, 
unknown to the grantee in the deed to be supported by it, and not acted on 
during forty years, found inthe custody of a stranger to defendant’s 
title, unknown to the defendants. Is either paper proven? If either, why 
not the first? The first is proven to be over thirty years of age, to have 
been acted on continuously and was in proper custody when last heard of. 
Yet no one will contend that it is proven as an ancient instrument; the 
paper is not itself here or accounted for; it does not testify for itself 
througa its age, custody and use, in its own person. 

The second paper is here, but it fails to testify for itself through its cus- 
tody and use. Each paper must come in its own proper person, and tfs age, 
tts custody and tts use must declare its genuineness as being what it pur- 
ports to be. But its genuineness cannot be established by the use of a copy, 
nor can the copy be authority for an act until the original is proven gen- 
uine by a witness, or the original b: proven by its own age, its own use, 
acts under it, and its own custody. After such proof the copy for the first 
time may be authority. The court confused the jury in saving, if genuine 
a copy of the power could be used, ‘‘although the onginal might atthe time 
have been in the old trunk,’’ because it could not be known to be ‘‘an 
original’’ until proven genuine by proper custody and by the acts done un- 
der it which the evidence shows were done under the other paper. 

If two instruments may be united and from them both sufficient evidence 
be found to support a link in a chain of evidence, then the defendants can 
be heard onthis record; but if an ancient instrument is said ‘‘to prove it- 
self’? and not to be proven by another, the defendants wholly fail. 
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The only evidence upon which the defendants rely to introduce the paper 
shows that it could not have been either acted upon or have been in reason- 
able custody. It is not a conflict of evidence, but the defendants admit 
and prove the facts and rely upon them. Recoguizing this, the trial court, 
referring to the unreasonable custody in which the paper is found, errone- 
ously says although so found, this would not affect acts done under a copy. 
No copy in fact has been relied upon by the defendants (Trans.., p. 52.), 
who claim that the power ‘*found in Williams’ old trunk is anancient instru- 
ment and was the ¢zdentica/ power under which Blanco acted in making the 


I 
sale to Laguerenne.’’ Trans., top p. 54.) 
The court admitted the paper and told the jury if genuine they may so 
find, although the acts were done under a copy. Sut how is the original to 
be proven genuine? By acts done under it. Then, if the acts are done 


under another paper. is this proven genuine? 

Yet here the acts were done under a paper which the notary refers to as 
an Original and not acopy, shown to him as an original in Mexico May 
25, 1836, and returned to Blanco. This is the last known of the paper it- 
self under which the defendants have always claimea, whilst they attempt to 
introduce a paper found in the hands ofa stranger, amongst old, valueless 
waste documents. as the living, active muniment of their title. 


Fourth Proposition, Fourth Assignment 

[It is nédt such an instrument as would have granted power to 
convey the title to Laguerenne by an authentic act in 1832 or 
1826 in Mexicu. (Trans., p. 36.) +7. 

Statement. 

This objection was not made on the appeal to the Supreme 
Court of Texas. (49 Texas, 582.) By reason of no such power 
of attorney having been used in Texan or Mexican conveyancing, 
the question will be here decided for the first time as to powers of 
attorney. The deed made under it isan authentic act (Trans., 
p. 58). whilst the power itself is not witnessed nor executed be- 
tore a notary, nor with any tormality, being a simple private let- 
ter. Nor can it be admittedas an ancient instrument unless it com- 
plies with the formalities required by law at the time; so that if 
the court holds it otherwise good as an ancient instrument, it is 
further objectionable for the reason stated in this assignment. 


Argument. 

[his court must hold this instrnment inadmissible as ancient merely, but 
should the conclusion be reached that it comes from proper custody and has 
been acted under and freed from suspicion, then the objection now raised 
is insurmountable and must be held as conclusive against its validity, both as 
an ancient instrument and as incapable of supporting the Laguerenne deed. 


First and Second Sub-Divistons, Fourth Proposition, Fourth 
Assignment. 
1. Itis not acknowledged, witnessed, certitied to nor written 
on sealed paper, nor proved betore a notary. 4% 4. #7 

2. No summons was ever served on Rabago to appear before 


m 
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an official tor the purpose of rendering it an authentic or judicial 
act. pr pf -# 7, 
Statement—First#Sccond anéd—therd Sub-Divistons, Fourth 
Proposttion, Fourth Assignment. 

The deed to Laguerenne, claimed to be made under it, is an 
authentic act, executed with great formality... (Trans., p. 46.) 
There is no formality in this (Trans., p. ak a mere private 
letter. 7 


Authorities. 

As late as Cowan v. Williams, 49 Texas, 566, it is held questionable 
whether a paper executed before a notary without instrumental witnesses 
can be offered in evidence. ‘‘But.’’ says the court, ‘‘as the question may 
be more thoroughly and satisfactorily discussed on another trial, we need 
‘now make no definite ruling regarding it.”’ 

Hall’s Mexican Law, p. 565, $ 2038: ‘‘A power must be made by a 
public writing, when in virtue of it the attorney has to execute in the name 
of the principal any act which in conformity with the law must appear in a 
public instrument.” 

Hamilton’s Mexican Law, p. 76, Art. 303, is to the same effect. 

Hamilton’s Mexican Law, p. 76, Art. 305: ‘**Tkhe omission of the 
requisites annuls the power of attorney as between the principal and third 
parties, and only the agent is bound.’’ 

Hall’s Mexican Law, p. 580, $2147: ‘‘A contract of purchase and sale 
does not require ior its validity any special formality except when it per- 
tains to immovable property.”’ 

Hall’s Mexican Law, p. 580, $2151: ‘‘If the value of the immovable 
property exceeds $500, the sale shall be reduced to a title made before a 
notary (escritera publica). 

Hamilton’s Mexican Law, p. 43, Art. 29, 1s to the same effect. 

Escriche word ‘*Podee,”’ p. 1353. ‘*El poder ha de hacer se ante escri- 
beno publico; y ha de contener 4s nombres del ponderdante y del a po- 
derado, los de los testigos,’’ etc. ‘*‘A power of attorney must be made be- 
fore a notary public, and contain the names of the principal and agent, those 
of the witnesses,”’ etc, 

Escriche (Instr. Pukeo.), bot. p. 887, in definng a public instrument, 
says; ‘Que el escribgno conozco personalmente a los etorgantes y de fe 
de ello al fin de la escritura,’’ etc. ‘*That the notary shall personally know 
the parties and certify thereto at the end of the writing ;”’ and if not known, 
they shall be introduced on the oath of two witnesses and if this cannot be 
done *‘que no la haga ni resciba,’’—that the instrument shall aot be made 
nor accepted. 

A power not under seal will not authorize a deed under seal. 

Watson v. Sherman, &4 IIl., 263. 

Peabody v. Hoard, 46 Ill., 24. 

Clark v. Graham, 6 We., 577. 


Argument. 

The power isa private paper. The deed offered under it isa most formal 

instrument, and the parties to it—Rabago and Laguerenne—should be 

known to the notary. (Escriche Ins. Pub., 887.) To makea sale of real 

estate of value over $500, the deed must be a public instrument. A power 
of attorney must be as formal as the deed. 

In California and Texas it has been held that a verbal sale of lands may 
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be made under the Mexi This is not the question here. The sale 

pul ‘an the power be given ina private paper 
to make a sale by a publi trument? The analogy of the common law is 
against such power: An instrument not under seal will be no autnority for 


is made by a 


oe 


= } : — 4 ; , , , o _ _ . i]; 
1 sealed instrument, a1 i private power cannot be het upport a publi 
nstrument. . Mer. Laws, 32026. ) 


D. H. 


WILLIAMS V8. E. D. CONGER ET ALS. 35 


Fifth and Sixth Propositions, Foy rth A sstenment. 
These exceptions will not be presented. 


Seventh Proposition, —— Asstgznment. 
If it empowered Blanco to selb, he aang gre all his powers to 
5S. M. Williams contained in this (Trans., p. 45), and acted under 
another paper. (Trans., p. 58.) A Ryy 


Eiiehth Proposition, Fourth Asstenment. 
It genuine, it was executed five vears before the deed to La- 


guerenne, and was abandoned. %. %. ¥7 


Ninth Proposttions, Fourth Asstenment. 
It genuine, 1t was revoked by the war between Texas and Mex- 
ico and no title passed by deed under it. or. fp 7 


Statement. 

These three propositions will be considered together as incon- 
sistent with the present claim under the paper in evidence. 

The deed to Blanco was made in ‘‘virtwe of a letter power 
which ~ * T have seen, read and returned to the party, 
and to it in his possession [ refer.’’ (City of Mexico, May 25, 
1836. Trans., p 58.) 

The old trunk paper was on that day atthe mouth of the Brazos 
in Texas. (Trans., p. 32 

The latter bears date June 8, 1832, and ‘‘all powers’’ therein 
contained are transferred to Samuel Williams ‘on April 3, 1833 
(if it speaks truly, which is denied), and according to defend- 
ant’s evidence the paper was never seen again by Blanco, but for 
forty-three years remained in the old rusk of Samuel Williams. 
and was not produced until after this case had been once tried. 
(Trans., p. 42.) F1 ive years after its date, Blanco acted under 
this ‘identical power,’’ according to defendant’s theory (Trans., 
p. 54), but really under another (T rans , p. 58). It was found 
in 1876 among old papers of no value (Trans., p. 32), unheard of 
for forty years, in the hands of a keeper ignorant of his charge, 
who had received it from one to whom all its powers had been con- 
veyed for the purpose, as it says, of taking possession and who 
never acted under it—so far as we are to judge and be guided by 
the light of the record alone, and not the false lights of presump- 
tion, unwarranted by law. (See all the record. ) The deed of 
the detendants was the first warranty ever made under this title, 
all others being quit claim (Trans., p. 41). ‘I always made 
quit claim deeds until I sold to Conger.” (Gen. H.’s Test., 
Trans., p. 41.) 

Texas had declared her independence of Mexico March 2, 
1836, and the battles of the revolution, including San Jacinto, had 
been fought. Texas was a republic, free, independent of and 
foreign to Mexico on the 25th of May, 183@ when the deed to 
Laguerenne was executed. 
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Authorities 
‘If-tre agent, in the performance of nis agency, 
, the agency is functus officto, 
(Blanco had transferred ‘‘all 


Story’s Agency, $499: 
makes a complete sale (completes his trust), t 
and therefore has its natural termination.’ 


’? and Williams had cast the paper aside.) 


his powers 
Where an agent was employed to pur- 


Moore v. Stone, 40 lowa. 259. 
chase land, it was held that his igency ended with the delivery of the papers 
(Blanco had delivered the paper to 


and the final transfer of the money. 
iving transferred all his powers there- 


Williams and never saw it again, hi 
under. ) 

Grossmayer v. U.S.,.9 Wallace, 72: It has been found necessary that 
as soon as war is commenced, that business intercourse should cease with- 
out any express declaration of the sovereign. 

2 Perry on Trusts, 3d ed., p. 46, $511c: Ifa man has several powers, 
and refers to one and not to others, the execution will exclude those not re- 


ferred to. 

The ground upon which 
to prevent the deed being inoperative, not 
drell v. Mandrell, to Wis., ost. 

Judge Story says: ‘*The power of Aft6mey shown does not appear to be the 
one under which C. L. Clark acted. * ™ * It issaid the relinquishment 
purports to be m ude in virtue of a power of attorney, recited in the instrument 
itself, from James B. Clark and his wife, and John Bryant and his wife ; where- 
as, the power produced purports to be from Clark and kis wife only, and there- 
fore the latter does not authorize the relinquishment, or, in vther words, it was 

There is great force in this objection, but 
(Reversed on other grounds.) Clark v. 


i deed is he Ml pe execution of power iS merely 
ey ynd = that. (Arg. in) Man- 


not that under which it was made. 
on this also we do hot decide.’’ 
Courtney, 5 Pet., 347. 

- or not, it has not been treated as valid, 


‘(But whether the will be venuine 
as no claim has been set up paces yr zt, and all the heirs’’ (though claiming 


the land) ‘‘have acted in regard to the estate of their father as though he 
had died intestate.”’ Morgan v. Boyle. 19 Howe, p. 133. 
‘‘The Ballard deed was not admissible in evidence as an ancient instru- 


ment, for it was cut off by the award in favor of Torrey,’’? under whom claim 
was afterwards held. Chowder v. Hopkins, 1@ Paige, 183. 


Argument. 

The record shows not orly that this paper was not so acted on as to be 
introduced as an ancient instrument, but it shows an implied cancellation of 
the power by the manner of its use. All the attorney’s powers had been 
transferred by him. Another paper is referred to as the auth: rity for the 
deed (Trans., p, 58), which Perry on Trusts says excludes this paper: -it was 
abandoned, never referred to or heard of by the parties to it, thrown aside 
among old papers of little value during a war between Texas, where the 

the deed was executed to an alien to Texas. 
always a vagrant paper, 


land lay, and Mexico, where 

It was never recorded in the records of any office 

ag a witness to pledge its birth or a history to give it credit earlier than 
832 to 1876, and for the first 


76. If genuine, can a paper live from 1832 
lene appear in the records of the country after a hotly contested trial of this 


case has rendered necessary some help for a cause already lost? If ever 
genuine, such absolute abandonment and recitation that the act to be sup- 
ported by it was done under another paper, forever puts this pretense of 


title out of consideratiou,, 
The record shows that this paper, the deed pretended to have been made 
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Lg 


=. 
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under it, and the power from Laguerrenne to Priolland, were never of record 
in any office in Texas. They rest dormant for forty years. The deed ex- 
ecuted to the defendants in 1873 was the first warranty deed made under 
this pretended claim. (Def’t’s. testimony, Trans., bot. p. 41.) It may be 
answered that a power survives its transfer. No authority to that effect has 
been found. This may be conceded if the paper is proven in court by wit- 
nesses, but when the paper is introduced on a presumption that it was the 
paper under which the deed was* made, a transfer of ‘‘all powers’ in it, 
-coupled with a recitation in the deed that another had been the authority, 
rebuts this presumption without the fact that the defendant’s vendors never 
made a warranty deed until the one made in 1873, just before this action 
was filed, under which the defendants claim. (Trans., p. 41.) If held 
that the recital of a power does not exclude other powers when proven by 
direct testimony, Judge Story in Clark v. Courtney, supra, says, ‘‘There is 
great force in this objection,’’ where proof of execution is made; but when 
the power is introduced on presumption of genuineness as an ancient in- 
strument by attempted proof of the claim wader it, the objection is unan- 
swerable. 7 
Tenth Proposttion, Fourth Assignment. 

It could not act as a verbal sale, as no possession was taken of 
the land by Laguerenne. & #* 7. 

Statement. 

There is no evidence that Blanco or Laguerenne was ever on 
the land. No possession was taken until after 1850 under this 
title. (Trans., p. 40.) There is no evidence of payment by 
Laguerenne of the purchase money to Blanco, except the recitals 
of his deed, and no evidence that Rabago was ever paid for the 
land. 

Argument. 

If consent, price and possession are proven, there is ne question of the 
validity of a sale of land by parol or private instrument under Mexican law, 
but to make a sale of land so as to carry full proof of these facts, irrespec- 
tive of other evidence, the sale must be evidenced by an authentic or pub- 
lic act. If one of the contracting parties be an agent, his authority must 
appear by a public act, if the instrument is relied on to carry full faith. 
But if the sale be by parol or private paper, then full proof must be made by 
other evidence of the consent, price paid and that possession was taken 
No such proof is attempted in this case. 


fifth Assignment 

The court erred in charging the jury upon the said pretended 
letter power that: ‘*By the law in force at the time this letter 
power of attorney purports to have been transferred to Samuel 
May Williams, April 3, 1833, authorizing him to solicit title and 
take possession of said eleven leagues, and at the time said Blanco 
made his deed to Laguerenne, Blanco could have procured, if he 
desired, and retained in his possession, a /ega/ copy of the power 
of attorney which would have all the force and effect of the orig- 


inal.’” (Trans., p. 79.) A bt 4.47. 
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In this connection will be : presented t he 


Second Proposition, Ninth Assignment. 

The court erred in refusing to instruct the jury as requested by 
plaintiff: ‘*You are further charged that in order to find for the 
defendant you must believe that the power of attorney under 
which the sale was made to Laguerenne by Blanco 1s the same 
which was presented to you in evidence as having been found in 
the trunk of Samuel May Williams.” (Trans., p. 66.) 

(This refused charge presents the issue as contrasted with the charge given 
and complained of in this, the fifth assignment. ) 

First Proposition, Fifth Assignment. 4 

There is no evidence that Blanco attempted to or did procure 
a legal copy, but it shows he acted under an original. (Trans., 
pp. 37, 48 and 58. ) 


Second Proposition, kifth Ass:enment. 
The charge led the jury to:consider the Mexico paper a /ega/ 
copy instead of an original as it was. (Trans., p. 37-) ¥& 


Third Proposttion, Fifth Asstenment. 
The old trunk paper was never filed in any office from which a 
legal copy could have been taken. (Trans., p. 48.) 


fourth Proposition, Fifth Assignment. 
A legal copy ot a private paper could have oe had only upon 
notice to Rab: Lg, which 1s not attempted to be shown. (See all 


the record. ) ¥ x. “L& 
Statement. 


There was no evidence upon which to base such a charge (see 
all the record), and defendant's theory was to the reverse of this, 
‘‘that the letter power tound in Williams’ trunk is an ancient in- 
strument and was the identical power under which Blanco acted 
in making sale to Laguerenne.’’ (Trans., top p. 54.) This act 
of sale (Trans., p. 58) does not refer toa private copy, an official 
copy or any other kind of a copy, but says that the power itselt 
was in Blanco’s possession. . The certificate to the ‘‘Hammekin 
copy’ of the paper in Sianen"s possession recites that that paper 
was ‘the original power that Don Victor Blanco presented to me 
| the notary | and the same that I had before me when making out 
the bill of sale that, on the 25th ot May, 1836, I made by virtue 


he 


ts 
on 


of it’ (Trans., p. 37; notary’s certificate to Hammekin’s copy. ) 
On this day the 51d trunk paper was at the mouth ot the Brazos, 
in Texas (Trans., p. 32). As to it, a number of living witnesses 


testified that they were acquainted with the handwriting of Miguel 
Rabago, and that the signature to this paper is not Rabago’s 
writing. (Trans.; p. 50.) 
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Authoritres. 

Lucas v. Brooks, 18 Wallace, 454. ‘‘A judge well performs his duty when 
he guards the jury against having theix attention diverted from the real 
issues. 

Bump’s Fed. Pro., 302: ‘‘ If an instruction is given when there is no ev- 
idence to support it, then there is error, for its tendency is to mislead the 
jury by withdrawing their attention from the legitimate poirt of inquiry in- 

\ volved in the issue.”’ 
v1 U.S. v. Breitling, 20 Howard, 252: ‘‘ It is clearly error in the court to 
charge a jury upon a supposed or conjectural state of facts of which no 
evidence has been offered. * * It may induce them to indulge in con- 
; : jecture. instead of weighing the testimony.’”’ 


§ Argument. 

The court charged the jury upon the theory that the paper in 
evidence is an original, and the Mexico paper a ** legal copy.’”’ 
Here is the evident inconsistency shown by the record. One 
original paper was exhibited in Mexico( Trans., p. 37) on May 25, 
1836, and another pretended original rested in the old trunk on the 
banks of the Brazos, in Texas, on the same day. (Trans., p. 
33-) This evidence is offered by the detendants. 

There 1s absolutely no evidence that any copy was made, not 
to say ‘* legal copy,’ as charged by the court. A copy of the 
Mexico paper is in evidence, made for Hammekin, a subsequent 
vendee, but the court does not refer to this copy. Though pre- 
tending to be a certified copy, it does not pretend to relate to the 
oldtrunk paper, or a copy of it, but to the ** original power ”” pre- 
sented to the notary, May 25, 1836,in Mexico. (Trans., p..37.-) 

Ot the two pretended originals, if either is a copy, the one in 
evidence is shown to be such by a preponderance of evidence. 
‘+A number of living witnesses who are acquainted with the 
handwriting of Rabago,”” ( Trans., p. 50), say the signature to 
this paper is not in Rabago’s handwriting. The notary before 
whom the Blanco-Laguerenne deed was made, says ¢hat paper 
was an original. (Trans.,p. 37.) If the paperin evidence was 
not signed by Rabago, and is in similar terms to the Mexico pa- 
per—an oriyinal—then this paper is the copy. and not the other— 
if either be a copy of the other. Yet the jury are charged upon 
this evidence, that Blanco could have obtained a ** legal copy’’ of 
' the old trunk paper. They take this view and find for the de- 
A fendants. No other theory is presented by the charge of the 
; court than that Blanco had, and acted upon, a ‘‘legal copy (Trans., 
. p. 49) of the old trunk power when he sold to Laguerenne, in 
| Mexico, May 25, 1836. The jury were held to this theory and 

: found upon it; yet the record shows an absolute denial of this 
state ot facts, and proves by the recitals in Laguerenne’s deed, 
(Trans., p. 58), and the ‘*Hammekin copy (Trans., p. 37), 
that Blanco had no ‘‘legal copy,’’ but an ‘‘original power’’ which 
the defendants fail to produce, and under which on the trial they 
did not pretend to claim, their theory being ‘‘that the letter tound 
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in Williams’ trunk is an ancient instrument, and was the 7dentzcal 
power under which Blanco acted in making the sale to Lague- 
renne.’’ (Trans. p. 44.) - 6¥. 

In pursuance of this theory the plaintiff asked the charge 
presented in the assignment, stating the defendants’ theory in the 
language used bv themselves in preparing the record for this 
court. This the court declined to give, thereby failing to submit 
the most material issue in the evidence 

The charge presents an issue permitting the jury to find a ‘‘le- 
gal copy’’ to have been the paper acted on in Mexico, and as 
matter of law that such legal copy would sustain the title not only 
without evidence to support this theory, but directly against the 
defendant’s theory (Trans., p. 54) and evidence (Trans., p 37). 
No charge is given the jury to the effect that if they find the pa- 
per acted on in Mexico to have been a genuine original, they 
could find for the eae but they are told that at that date 
Blanco could get a ‘*legal copy’ of the power in the old trunk, 
and if the latter was found genuine the *‘ legal copy otf the power 
of attorney (which) would have all the force and effect of the 
original.’’ This is the only issue presented on this evidence. As 
will more fully appear in the next assignment of error, the court 
treats the Mexico paper as a copy of the old trunk paper, and 
misled the jury by drawing their attention from the fact that the 
defendants’ evidence clearly discloses two pretended original 
powers. We have then two papers shown by the context not to 
be original duplicates, substantial copies of each other, acted un- 
der as original evidence of author'ty, called originals, and origi- 
nals so far as the evidence of the defendants can be believed. 

The court, in his charge, was confused, as he well might be, 
and attempting to harmonize the evidence, charges that one could 
have been a ‘‘ legal copy’’ of the other. The error is manifest, 
and were it not that the plaintiff wishes the law of the case set- 
tled in view ot the next trial, would willingly submit the record 
upon this assignment alone. 

By their verdict, the jury found the Mexico paper a legal copy 
of the trunk paper—were compelled to do so by the charge; and 
in doing so found a verdict on an issue not raised by the evidence 
and wholly unsupported in law or inthis record. Whereas, it 
the charge asked had been given, the defendants’ theory would 
have been met, the issue joined, and the jury would have passed 
between the parties on the merits of the evidence. 

As the case now stands, the plaintift prepares to meet the de- 
fendants’ theory and evidence, and asked acharge thereon. This 
was refused. The trial court shifted the issue, framing a new 
one not relied on by the defendants, and not presented in the evi- 
dence. Until this charge was given, not the faintest trace. of a 
‘‘legal copy’’ of the old trunk paper was to be found. The 
Hammekin copy was taken from a copy of the City of Mexico 


vee ae 
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paper—an original power (Trans., p. 37 )—and the fact that it is 
in almost identical terms with the old trunk paper, gives it no ver- 
ity as a copy of the latter, unless the connection be established 
between the two originals; and what is this connection? Are 
they originals—duplicates of each other—or is one a copy and 
the other an original; it so, which is the original, and which the 
copy; but if a copy, where is the evidence of the nature of the 
copy’ Isita ‘* legal copy,’ a mere private copy, or a sample 
copy; a sample copy of any number of others, which may be 
had when the emergencies of this case demand them? The evi- 
dence says they are originals, the defendant claims Blanco acted 
under the old trunk paper, and the plaintiff asks the cause to be 
remanded that he may have this issue tried by a jury, free of a 
misleading instruction to find upon a ‘* legal copy,’’ of which no 
evidence exists in the record. | 


Sixth Assignment. 
The court erred in the charge upon the evidence relating to the 
old trunk power. (Trans., p. 48.) 


‘‘The defendants introduced testimony tending to show that as early as 
1838, Hammekin had placed in his possession the deed from Blanco to 
Laguerenne, refering to such a power of attorney ; that he insisted on having 
an authenticated copy of said power furnished him; that very soon there- 
after he received said copy of said power, which he placed (with other title 
papers) in the hands of his agent, retaining a copy made by said Hamme- 
kin, which copy has been given you, declared by the interpretor Zo be iden- 
tical (with immaterial exceptions) in terms with the letter power offered by 
defendants that Hammekin had placed the testimonio in the land office as 
required by law, of persons having such evidence of title to land in Texas; ° 
that saad Hammekin paid the government dues on said grant—had paid 
taxes, had sent agents to the land as early as the growing settlement of the 
territory so far freed this section of the country from hostile Indians as 
permitted its occupancy, and the assertion of ownership by assuming actual 
control of it; and that Hammekin and those to whom he conveyed, and 
the defendants claiming under them, had continued to assert ownership to 
these lands under said power cf attorney; and if in your judgment said 
proof establishes such facts, and the proof as to the age and custody of 
the said letter power satifies you that said paper is as old as its date imports, 
and has been in the custody that said evidence indicates, you may consider 
this proof equal to the direct testimony of a least one witness to the signa- 
ture of Miguel Rabago; and unless in your judgment the evidence of 
plaintiff's witness, and all the circumstances of these parties and these 
transactions, as shown by all the testimony, proves that Miguel Rabago did 
not sign said letter power, you will find said letter power to be genuine and 
return your verdict for the defendant.’’ (Trans.. p. Je. ye Y 


First and Second Propositions, Sixth Assignment. 
The charge is a charge upon the weight of evidence, and is in 
itself an incorrect proposition of law. > 
Statement. 
The court said ‘*the defendants * * had continued to assert 
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ownership to the lands under said power’’ found in the old trunk. 
(Trans., p. 48,) This the plaintiff denied, and objected to the 
paper on this ground. (Trans., p. 47.) The record shows 
these acts were done under the copy oi the Mexico original turn- 
ished Hammekin. So he swears. (Trans., bottom p. 38.) That 
these acts were done under the old trunk paper the court charges 
as proven; whereas, the plaintiff contended, and the defendants 
show, they were done under the City of Mexico paper. The 
court enumerates the facts, and it found true, states them as sufh- 
cient. This was a question for the jury. 


Authorities. 

Beaumout P. Co. v. Preston, (65 Texas, 450), says: 
tion it may be remarked that it is not a correct practice for the court to 
charge the jury that such and such proof constitutes przma facte evidence 
of the execution or genuineness of the paper in question. * * * With 
respect to an instrument offered as ancient, the jury should be infermed of 
the conditions upon which the law dispenses with the ordinary methods of 
proving the execution of private writings, but whether the conditions exist 
or not, and whether the circumstances proved corroborate the antiquity and 
genuineness of the paper are sufficient, after the court has heard-enough to 
make the issue, should be determined by the jury as any other fact.’’ 

Meegan v. Boyle, 19 How., 130: ‘* But whether the title be a genuine 
instrument or not, it has not been treated as valid, as no claim has been 
set up under it, and all the heirs’’ (although claiming the land) ‘‘have acted 
in regard to the estate of their father as though he had died intestate. * 

* <*'The wil cannot be admitted in evidence without proof.”’ 

C. & O. Canal Co. v. Knapp, 9 Peters, 567: ‘‘ The facts should be left 
with the jury, whose peculiar province it is to weigh the evidence and say 
what effect it should have.’’ 

Tracy v. Swortout. 10 Pet.,96: ‘* That the jury considered this direc- 
tion as controlling their verdict is clearly shown * * * . It covered 
the whole case, and must have been received by the jury as a direction on 
the law of the case. In what other light could they have considered it? * 
*« The facts of the case were clearly established * * and the amount 
of damages was the only matter for the investigation of the jury. On this 
point the jury should have exercised their own discretion, atded, tf neces- 
sary, by the opinion of the court in relation to matters of fact * * . But 
tie jury were told as the effect of the whole evidence that they ought to 
give nominal damages only.’’ 

Greenleaf v. Brith, 9 Pet., 399: The court ‘‘ cannot legally give any in- 
struction which shail take from the jury the right of wezghing the evidence 
and determining uhat effect tt shal’ have.”’ 

E. T. Line v. Hope, 95 U.S., 403: The trial court charged an opinion 
in the words *‘ I believe’? and afterwards said he ‘‘ did not undertake to 
fix the value,’’ but that ‘the jury would be justified in finding accordingly.”’ 
Held, admissible, and-not-error. 


‘‘ In this connec- 


Argument. 

There is no contention on the part of the plaintiff that the defend- 
ants’ vendors went on the land about 1850, and did all the acts necessary 
to establish an ancient instrument. But if another of these original 
powers were discovered to-day, and never held contemporaneously with 
these many acts of possession, the plaintiff denies that such acts could sup- 
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port a paper so recently found. If not, then a paper found long after this 
action was begun, cannot be sustained by acts done under another power 
while it was shut up in an old trunk. 

The plaintiff admitted most of the facts, and denied their sufficiéncy, 
The court submitted the issue of proof of the facts, and charged them as 
sufficient and applicable to the old trunk paper. 

The jury must not only find the existence of the facts. but are permitted 
to say whether or not they are sufficient to establish the further fact that the 
instrument is genuine, and not forged. Whether certain facts, if proven, 
are ‘‘ equal to the direct testimony of one witness to the signature of Mi- 
guel Rabago’’ is aquestion to be decided by the jury. and is not the pre- 
rogative.of the court tu say. The jury may have found all these facts enu- 
merated by the trial court, fully proven. Yet, the defendants show by their 
evidence, and the jury doubtless believed, that they related to another paper, 
and that they .were wholly insufficient to satisfy their minds—to the degree 
that one witness ‘‘to the signature of Rabago’’ would have done.- The 
plaintiff had the.nght of trial of this issue by jury, which was denied him 
by the charge of the court, deciding as matter of law, a conclusion which 
was one purely of fact, to be found by the jury. 

Beaumont Pasture Co. v. Preston (supra), decides the issue ‘‘ whether 
the circumstances proved to corroborate the authority and genuineness of 
the paper are sufficient, after the court has had enough to make the issue, 
should be determined by the jury as any other fact.’’ 

It is true the courtimay aid the jury by his opinion of the facts, dut ‘‘they 
should be made to distinctly understand that the instruction was not 
given as a potut of law by which they were to be governed, but asa 
mere opinion as to the facts, and to which they should give no more 
weight than it was entitled to.’ Tracy v. Swortout 10 Pet., 96. 

The jury are told that certain evidence is before them, which, if they 
fiad to be true, ‘*‘ you may: consider equal to the direct testimony of 
at least one witness.’’ It is not stated as an opinion of the court aid- 
ing the jury, making them distinctly understand that the instruction was 
not ‘‘a point of law,’’ but it is charged in the terms of a legal conclusion 
drawn from the evidence by the court, if the jury should find the evi- 
dence true. The jury cannot hold that this is merely an opinion of the 
court on matters of fact ‘‘to which they should give no more weight 
than it was entitled to,’’ but it is spoken with authority as the law applica- 
ble to the facts, if found by the jury to exist. 

The plaintiff has clearly suffered injury by this charge—it being a con- 
clusion of law and fact, and erroneous. 


Seventh Assignment. 
The court erred in charging the jury upon the legal effect of 
the old trunk power. Pr. jo. 0-2. 


Statement. 
The charge (Trans., pp..50 and 81) construes this paper to be 
sufficient to prove the title, if genuine. Qege¢-3 


Argument. 

This error has been fully discussed under the fourth assignment, wherein 
the issues arising upon this paper were considered, and the plaintiff here 
cites the proposition, authorities and arguments thereunder presented, and 
refers to that assignment. (Avzfe, p. 21.) 
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Eighth Assignment, First Proposition. 

The court erred in submitting the Hammekin copy of said City 
of Mexico paper to the jury for any purpose. (Trans., p. 54), 
because— 

1. There is no evidence of the execution of the original used 
by Blanco. 

2. The certificate does not show it to have been an archive. 

3. If genuine the original would not have proved title in 1832 
and 1836. 

4. It was immaterial that such a paper was in Hammekin’s 


possession at any time, and tended to mislead the jury to sup- 
plying a seeming pretended certified (legal) copy of the power 
of attorney to Blanco. 

5. There could have been no such thing as a°true certified 
copy of the original power (whether true or false), 1t never hav- 
ing been an archive of any officer. (Trans., p. 54.) 


Second Proposition, Eighth Assignment. 

The plaintitt asked the court to instruct the jury: 

‘¢The jury is instructed at the request of the plaintiff, that the 
copy of the copy of the power of attorney said to have been in 
the possession of Hammekin goes to the jury only for the pur- 
pose of showing that he had such a paper in his possession, and 


- 


cannot be relied on as a muniment ot title by the defendants,’’ 


Statement. 
This Hammekin copy is a copy made by Hammekin of a 
copy of the City of Mexico paper furnished him by Prioland. 
It is acopy of a copy and ts as follows: (Trans., p. 37.) 


Translation. 

Third-class seal. O Two reals. For the years one thousand eight hun- 
dred and thirty-six and thirty-seven. 

‘*MoncLova, 8¢h Fune, 1832. 
‘*SENOR Don VicTOR BLANCO. 

**My EstEeEMED UNCLE AND Sirk: With this I hand you (literally I ac- 
company to you) the testimonio of eleven leagues of land which his excel- 
lency the governor of the State granted to me a sale of in the department 

of Texas, in order that you may have the goodness to do whatever should 

be in your power, so that pussession may be taken of them by yourself or 
by a person of your confidence, giving to you the most ample power, so 
that you may cultivate them, may sell them, may exchange or alienate to 
your entire satisfaction, because for everything I authorize you—and I will 
stand and I will pass in all time for that which you should do; and shvuld 
* this my letter power not be sufficient, I will grant judicially as soon as you 

please and notify fie*th®? you require it, and you excusing this trouble, I 

place myself at your disposal as your most affectionate nephew and servant, 

who attentively kisses -your hands. 


“MIGUEL RABAGO (rubric).” 


** I, the undersigned clerk, do certify that the foregoing copy is, to the 
letter, the same as the original power that Don Victor Blanco has presented 
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to me, and the same that I had before me when making out the bill of sale, 
that on the twenty-fifth day of May, of the year one thousand eight hun- 
dred and thirty six, made by virtue of it to Don Guillermo Laguerenne of 
eleven sitios of land situated in the department of Texas, on the west side 
of the Brazos river, above the road that leads from the town ot Nacogdoches 
to Bejar, as it appears in the public records in my charge. And so that 
this be of value wherever required, and’at the request of the party interested, 
[ issue duplicates of the present in Mexico the seventeenth day of March, 
one thousand eight hundred and thirty-seven, being witnesses Dn. Rafael de 
Revilla, Dn. Teofilo Careno, and Dn. Flipe de Revillo Olivares, of this 
community. 
(Signed) “MIGUEL DIEZ DE BONILLA, 
‘* Notary Public.”’ 


This paper called the ‘*Hammekin copy”’ was made by Geo. L 
Hammekin, a witness for and previous vendor of defendants, be- 
ing a copy of the paper handed his agent, Rose, which paper 
Rose lost. This last paper was sent to Hammekin by Prioland 
after his sale, as the attorney of Laguerenne, to Hammekin. It 
was itself a copy which the notary says is ‘‘to the letter the same 
as the original power that Don Victor Blanco has presented to 
me, and the same that I had betore me when making out the bill 
of sale * * * as it (the bill of sale) appears in the public 
records in my charge.”” (Trans., pp. 37 and 43.) 

It is not certified as a copy directly ot anything, but may be 
made trom memory, which appearseto*be the case. 


Argument. 

This copy was before the jury with a defective certificate, but in con- 
nection with the charge of the court as to a ‘‘ legal copy” of the old trunk 
paper (Trans.. p. 53 and ante fifth assignment), required other instruction 
as to its legal effect. By its terms it gave Blanco power to sell, but went to 
the jury over p.aintiff’s objection, and was immaterial as to the old trunk 
power, as the evidence makes it a copy of the copy of the City of Mexico 
paper—which was itself an original, and not a copy of the old trunk power. 
This fact is shown by the notary’s certificate to the Hammekin copy: ‘* I 
certify the foregoing copy is to the letter, the same as the orzgina/ power.”’ 

This Hammekin copy misled the jury and supplied to them the fictitious 
evidence upon which the court charged, as complained of in the fifth as- 
signment, that a ‘*‘ legal copy’’ could have been had by Rabago. The court 
should have excluded this paper, or’ have give» the chirge asked to guide 
the jury as to this immaterial evidence. 


LVinth Assignment. 
The court erred in submitting to the jury /e ropy of Blanco’s 
deed to Laguerenne dated City of Mexico, May 25, 1836 ( Trans@g 
and the copy of Laguerenne power to Prioland. (Trans. p. 62.) 


Statement. 
These copies were made in 1884 by the notaries claimed to be 
the custodians of the original records. The contents of these 
papers are not in question, and need not be here copied. The 


0 ROP herent, 
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Blanco deed is certified to in proper terms by the pretended suc- 
cessor of the notary, Bonilla, before whom it was found. 

It is not shown to be an examined copy, and the notary Land- 
grove shows he holds it by virtue of the law of November 29, 
1867. (Trans., p 56.) 

The notary Ferreira, who is claimed to be the custodian of the 
Prioland power subscribes the following to the copy: ‘‘ and in 
the order ef the citizen judge of the sixth civil 
court, licentiate Ysidoro Guerrero, in the decree to which the 
inserted certificate refers, I issue the present as custodian of the 
notarial records of the notary, Don Francisco de Madriaga, in the 
City of Mexico, fifteenth December, 1874. I give faith (seal) An- 
tonio Ferreira (rubric.’*) (Trans., p. 63.) There is no pretence 
of proving this, an examined copy byany witness. The evidence 


conformity with 


is found on page 56 transcript. 


First Sub-Division, First Proposition, Ninth Assignment. 

The notaty holds the record original of the Blanco deed by a 
toreign law ot November 29, 1867, and this law should be proven 
by an authentic copy ot the act, to establish the fact that Land- 
grove is the proper custodian ot this record. 

The notary, Ferreira, does not show by testimony or certifi- 
cate, by what authority he holds what the defendants claim to be 
original record. (Heretofore considered. See Third Proposi- 
tion, First Assignment. ) Pee —-< BP. 9. 


Second Sub-Division, First Proposition, Ninth Assignment. 

The Blanco deed and Prioland power are not examired copies, 
and the latter is not a certified copy, nor is the latter supported 
by any evidence of the identity of the records, the genuineness 
of the signature ot Laguerenne, or any other tact of a confirma- 
tory nature. 


Authorities. 

‘* A record copy issued and certified to at a later date by the keeper ot 
the archives, or a sworn copy of the original archives, might likewise be 
introduced. accompanied with some such confirmatory evidence of the gen- 
uineness of the grant,’ but cannot o'herwise be introduced.’’ State v. 


Cawinas, 47 Texas, 291. 
Broxen v. McDougal, 63 Texas, 193: ‘‘ A copy of the record so made 


was not admissible, as there was nothing to show that the original instru- 
ment was one of which a certified copy could be made.”’ 


Argument. 

The custodian of a record must be shown to be a /ega/ custodian; and 
until shown to be such hts certificate is of no force, but he must make proof 
by deposition of the fact that the copy is an examined copy, as any other 
witness may do. Neither Laguerenne nor Ferreira is shown to be a legal 
custodian, and should establish their records by an examined copy. 

But if properly certified, it is required by the rule in the Cardinas case, 
47 Texas, 291, that confirmatory proof of the existence, genuineness and 
legality of the record be made. 
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In the face of this recent opinion the Supreme Court of Texas, in passing 
on the Prioland power (Williams v. Conger, 49 Texas, 582), say that it is 
duly certified, and ignore the rule in the Cardinas case requiring confirma- 
tory evidence. The record shows it not to be a certified or examined copy 
and not to be confirmed by other evidence. 

The Supreme Court of Texas holds the Prioland copy properly proven, 
and refers to Waters v. McGrew, 16 Texas, 512 (49 Texas, 600), as its 
authority. The copy in that case was authenticated according to act of 
Congress in the sister State of Louisiana, and cannot support a copy of a 
foreign record. As to this copy, it is not certified to as a copy, the recerd 
is not identified, no proof of the genuineness of the handwriting of “Lague- 
renne or the notary, before whom the power was executed, is offered, and 
the record wholly fails to satisfy the rule laid down in The State v. Cardi- 


nas, 47 Texas, 291. J, fe. 6 2 
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Tenth Assignment. 


has been more than once decided, but respectfully asks a considera- 
tion of the following authorities. ) 

The court erred in refusing to instruct the jury upon the issue 
raised by the evidence tending to show the alienage ot Lague- 
renne at the date of the deed to him, the charge asked by plain- 
tiff in error being as follows: 

I. «Lhe jury are instructed at the request of the plaintitt, that 
on the tee day of May, 1836, at the date of the deed trom Blan- 
co, as attorney in tact for Miguel Rabago, ‘ro alien could hold 
land in Texas,’ and a deed to an alien would have been null and 
void. 

2. ‘**If you believe trom the evidence that Laguerenne, to 
whom Blanco purported to sell, was an alien to Texas, and a res- 
ident citizen to the City of Mexico, then you are further instruct- 
ed that you must consider such sale invalid and a nullity, and you 
will find for the plaintiff..’ (‘Trans., p. yy. "4 


Statement. 
Texas had declared her independence and was a separate Re- 


trom Mexico, the United States and France. 

Hammekin testified, (Trans., p. 66), ** lam well acquainted 
with Laguerenne ' [do not recollect whether Guiller- 
mo Laguereane was a Fvenchmanoran American * * . I[ don't 
think he ever lived in Texas.”’ It 1s not pretended that he was 
a citizen of ‘Texas 


Authorities. 

Texas Constitution March 17, 1836, sec. 10: ** No alien shall hold land 
in Texas except by title emanating directly from the Government of this 
Republic.’” This was the law of Texas, before the Republic, as is shown 
by the following authorities, the only question being as to aliens holding 
until officet found 

Clay v. Clay. 26 Texas 

La Coste v. Odom, 26 Texas. 

Barrett v. Kelly, 31 Texas, 481. ’ 

Moore v. Phillips, roo U.S., 603 

Osterman v. Baldwin, 6 Wall, 116 

Jones v. McMarters. 20 Howard. 

Mathews v. Merle, 26 Cal., 475. 

Andrews v. Speers, 48 Texas, 568. 

1 Pasch. Dig., note to Const., 845, 310. 
Bomer v. Hicks, 22 Texas, 162. 


A rorument. 

The alienage of Laguerenne defeats the defendant’s title. He could 
neither take nor hold lands on May 25, 1836. It is true this court, as well 
as the Supreme Courts of Cahfornia and Texas have, held that an inquest of 
office was necessary to divest title, but erroneously, as is respectfully sub- 
mitted. Will this court briefly review and carefully consider the opinions 


( The Plaintiff ts aware that the proposition here contended for 


public on March 2, 1836. As such, she was a foreign government , 


are 


aaa 
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heretofore rendered? In Clay v. Clay, and La Coste v. Odum, 26 Texas, 
24 and 45%, it was held, by one of the ablest courts ever organized in Texas, 
that a conveyance to an alien was 1 nullity under Mexican law, and passed 
no title} The opinion of these judges are now respected in Texas as more 
authorative in the laws governing Texas under Mexican rule than any since 
delivered. These two cases were decided tm” 7867, but on account oi the 
disturbances of the war were not reported wztz/ 1867. 

In the meanwhile, before their publication—or ignorant of them—Kel- 
ley v. Barrett, 31 Texas, 481, came on for hearing before the Texas Supreme 
Court in 1868, at the time presided over by weaker judges than ever sat on 
that bench. ‘They decided that a sale made April 13, 1833, when Texas 
was a part of Mexico, must be ‘‘ based on the common law of England,” 
when the trial is had after the adop‘ion of the common law into Texas in 
1840. No proceeding, such as inquest of office, was known to Mexico. 
The denouncement of that law is mistakenly said to be its analogy. No idea 
could be more fallacious. Proceeding by inquest of office is a method afford- 
ed the State, of establishing the sovereign right to forfeitures at common 
law. Denouncement is the proceeding in Mexico by which a Mexican may 
become possessed of public lands already forfeited to the sovereignty. 

The inquiry may incidently determine that the land has been forteited, 
but it never arises on the part of the government to try that issue. Under 
Mexican law we find frequently the right of Mexicans to denounce lands— 
abandoned or forfeited é6y ovtginal grantees—but the government is in- 
vested with right zfso facto, creating the forfeiture, and awaits the act of 
an individual desiring the benefit cf abandoned land to denounce it. 

No case, previous to Barrett v. Kelley in Texas, and no proposition of 
law in Mexican writings, hes been found, which hold that a forfeiture to 
the government takes place when——between individuals—a sale to an alien 
was made in Texas prior to 1840. Here the sale is a nullity, and the ven- 
dor passes no title. The analogy holds good in a grant from the State— 
the grantee forfeiting the title, it returns tothe sovereign grantor. Ina sale 
by an individual to an alien, the sale is a nullity, no forfeiture takes place 
to the State, but the grdntor retains title, none ever having passed. Clay v. 
Clay, 26 Texas, 24. There was no proceeding by way of inquest of office 
in Texas under Mexican law, and the defendant is challenged to show au- 


thority for it outside of the cases herein reviewed. ; 

Kelley o> Barrett is decided on the authority of the common law, and 
the very lucid reasoning in Johnson v. Smith, 2t Texas, 724, and Bowman 
v. Hicks, 22 Texas, 159, with which it is presumed’’ said the court, the 
district judge was not conversant ‘‘ as they were not reported until after the 
trial below.’’ Turning to these cases, they decide only that in construing the 
conditions annexed to grants to settlers’ abandonment by the ortgzna/ 


grantee worked forfeiture, which restored the land to the public domain 


‘*without judicial inquiry,’’ and that non-performance of other conditions 
should be ascertained * by judicial inquiry in some mode ¢o be provided by 
Jaw.’’ No mode then existed—but should be provided. Barrett v. Kelly 
is decided upon these cases, and they not only do not support the opinions, 
but show that no mode then existed for such inquiry, but should be provi- 
ded by law, and that abandonment worked a forfeiture zpjse facto, without 
adjudication. Resting immediately upon Aarrett v. Kelley, Judge Field 
delivered the opinion in PA&zllips v. Moore, (100 U.S., 603) 10 Otto, 
208. 

Clay v. Clay and La Coste v. Odom, (26 Texas) are referred to, but 
without the consideration due the learned judges, who rendered the opin- 


2 ENE ER AIR, ARE mae ee 


50 D. H. WILLIAMS VS. E. D. CONGER ET ALS. 


ions establishing the rule of property tn Texas as to alienage in 1836. 

Barrett v. Kelle y was decided by a weak court upon the authority of the 
common law. Bomer v. Hicks and Fohnson v. Smith, cases which de- 
cide a different question, and hold that no such mode of inquiry as inquest 
of office existed in Mexico. In Phillips v. Moore, Sims, the .criginal 
grantee had sold to Krrresern Holliman, an alien, Dinsmore denounced the 
land, receiving atitle from the State. Judge Field says that Holliman’s ven- 
dees are defeated by Dinsmore’s denouncement and grant from the State. 
This is the only logical result which could follow. 

But Clay v. Clay ¢ goes further, and says that Sims’ heirs coukl also have 
recovered from [lolliman, that if Sims, or Dinsmore or Rabago’s heirs show 
title from the State, an alien cannot defeat that title, when it appears that 
he is an alien. 

Matthews v. Merle, 26 Cadl., 475, is cited in Moore v. Phillips. Upon 
investigation it 1s found the sale was he in 1844, and involves the con- 
struction of the law ot 1842; yet, It states in support of Clay v. Clay, that 
tne law of 1825, under which Rabago was granted the land in question (in 
Williams v. Conger), encouraged the purchase of public lands dy sef- 
tlers, but discouraged sales by tndividuals to fore igners. 
be the law of California, wear esecking the rule of proper- 


Whatever may | 
ty in Texas. But the California court in that case cites Schmidt’s civil law, 
246, which is in exact accord with Clay v. Clay, as follows: 

‘Property acquired by non-naturalized foreigners in fraud of this law 
may be denotlnced by any VJexican, to whom it will be adj judged as soon as 
such fraud is proved.”’ The procedure requisite in Pi hn an ex- 
tra judicial matter. determined not by the courts, but the executive depart- 


ment ofthe government by an ex parte proceeding, and not by an issue be- 
tween the sovereignty and the alien. By inquest of office the trial is be- 
fore the court and title is divested) by denoungement, the alien having no 
titley,as to him it may be denounced * by any Mexican.’’ It will be ad- 


judged to this Mexican pon proot of fraud—title not being in the fraudu- 
lent alien—but the law does not say the title will be divested from the alien 
upon proot of fraud. here is no title in him for digvestiture. Clay V. Clay 
avs he never was invested, and such is the law of Texas as applicable to 
sales to aliens in 1836. A striking instance of this doctrine is revived by 
the Texas Legislature whereby the Commissioner of the Land office by an 
endorsement ** Land Forfeited’? on the oligation of the original grantee 
forfeits the land to the State ‘‘without the necessity of re-entry or judicial 
ascertainment’’ and the land shall be resold. (Texas Leg. Acts of 1887, p. 86.) 

Here the old Mexican principle is resorted to as it existed prior to the 
introduction of the Common Law into this State. 

Osterman v. Baldwin, (73 U.3S., 73) 6 Wall., 116, holds that the alien 
vendee can only be divested by office found at common law, quoting Cross 

Del Valle. 1 Wall.. 8: a case decided under the common law mode of 
procedure. which is as well settled as any rule can be. But underthe Mex- 
ican law Osterman v. LHaldwin has been erroneously decided, and authori- 
ty for the doctrine therein held cannot be tound, except inthe misconceived 
opinion that a mode of inquiry similar to inquest of office existed, and its 
adjudication was required to divest title from an alien grantee, under the 
Mexican law. ‘This case (6 Wall., 116) cites White v. Sobriego. 24 Texas. 
256, holding that an alien cannot bring suit, and Jones v. McMasters, that 
the dissolution of ‘I'exas from Mexico did not divest title. These author- 
ities do not touch the question, and Osterman v. Baldwin is without authority 
derived from the law as it existed in Texas in 1833. lee v. Salinas. 1s 
declines to decide the point, but when 26 Texas is reached 


Texas, 496. 
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the question is passed upon, the authorities reviewed, and the learned court 
settled the issue, and no Texas court has ever reversed the § gg therein 
rendered, nor did your Honors in Phillips v. Moore, 100 U. S., 603, throw 
any additional lig ht upon their reasoning, viewed from the gp d of 
the early law of Texas based upon the principles of Mexican jurisprudence, 
and any opinion there contained intimating a contrary view is dictum mere- 
ly, Since in that case there was a denouncement, and the question arose be- 
tween the alien and a grantec from the State, and not between the alien and 
the heirs of his vendor. 

Andrews v. Spear, 48 Texas, 568, cites Osterman v. Baldwin, and ig- 
nores Clay v. Clay. This is the last case from the Texas court involving 
this question, as Moere v. Phillips is the last in th United States Supreme 
Court. Both rest upon case law not applicable to alienage and its conse- 
que: ces under the laws cf Texas existing on May 25, 1836. and it is hoped 
this opportunity may be taken to point out the fallacyin Clay v. Clay, if 
there be such, and that the sources of the Mexican law be explored and 
cited in support of the doctrine held in the line of decisions above, none of 
which have in terms overruled the two cases presented in support of the charge 
asked and refused on the alienage of Laguerenne. (Clay v. Clay, and 
LaCoste v. Odom, 26 Texas, 24 and 458.) If your Honors are content with 
mere array of recent authority, unsupported by the principles of early law, 
which existed on the day Blanco sold to Laguerenne, then this assignment 
is not well taken. 

But in reviewing the cases of Barrett v. Kelley, Andrews v Spears and 
Osterman v. Baldwin, absolutely no reason is given for the opinions of the 
courts—excepts so far as based upon the common law inquest of office, 
which the Calafornia case of Matthews v. Merle proves inapplicable. And 
this case evades the issue by attempting to distort the proceedings by de- 
nouncemeni into an analagous method of arriving at the same result. 

Laguerenne was an alien to Texas and took no title on the 25th of May, 
1836. Butin Moore v. Philips it is said that if tne alien does not take the 
title, ‘‘certain it is that the vendor was deemed to be divested.’’ 

This is not the conclusion reached by the Supreme Court of Texas in Clay 
v. Clay. On the 18th of March, 1831, the State gran‘ed to Nestor Clay the 
land in controversy in that case. Tacitus Clay bought ef him on the 15th of 
May, 1830. The heirs of Nestor Clay claimed the land and brought action 
therefor. This involves the law as it then existed The case at bar is 
strengthened by the roth section of the Constitution of March 17, 1836: 
‘*‘No alien shall hold land in Texas except by title emanating directly from 
the governmeut of this republic.’" The Blanco-Laguerenne deed bears date 
May 25, 1836. The court holds in Clay v. Clay, that if Tacitus Clay ‘‘was 
an alien and non-resident * * * he had no capacity to take the land 
or acquire any kind of title to the same, and that the sale by Nestor Clay 
was a mullity.”’ If lLaguerrenne was an ailen in 1836, ‘the had no capac- 
ity to take the land or acquire any kind of tit/e to the same and the sale 
by Blanco was a nullity.”’ Ifa nullity, no title passed and Rabago was not 
divested. Under common law doctrines the sale passed a defeasible title: 
under Mexican law the sale toan alien was a nullity and passed no title. 
The principles governing the two are wholly at variance with each other. 

Attention will be called by the detendants to the a of 
the Supreme Court of Texas, rendered inthis case. (49 Texas, 
582). The plaintitf asks its careful consideration in the light 
of the record. It discloses a gross misapprehension of the ques- 
tions presented: a frequent recital of facts not in evidence, but 
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Brief for Defendants in Error. 


STATEMENT OF THE CASE. 


We cannot adopt the statement of the case made 
by plaintiff, and make one of our own. 

D. H. Williams, plaintiff in error, brought this 
suit in tresspass to try title in the District Court of 
MeLennan County, Texas, a State Court, on Sep- 
tember the 11th, 1873, against E. D. Conger and others 
to recover the eleven leagues of land in that County 
granted to Miguel Rabago by the State of Coahuila 
and Texas. 

- The defendants filed the statutory plea of not 
guilty, and also pleaded the statute of limitations 
and stale demand. 

On atrial had in the District Court in 1876, ver- 
dict and judgment went for the defendants, and the 
case was appealed to the Supreme Court of the State, 
and in 1878 the case was reversed and remanded by 
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that Court on aecount of an error in the charge. 
Clondger, 49 1... O04.) 
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d States 


The Case Was then removed into the l nite 


Circuit Court in Waco, in said MeLennan County. 
On the tenth day of April, 1884, the case again 


went to trial in the Cireuit Conrt, whieh again re- 


sulted ina verdict and judgment for the defendants, 
from which this writ of error was proseeuted. 

The original profocol of the title to Rabago was 
found by plaintiffs in 1874, inthe old archives pertain- 
ing toland grants in Texas, in charge of the Secretary 
of State of Coahuila, in Saltillo, Mexico ( Ree. 22), and 


it was filed in the General Land Offiee of Texas in 


June, 1875 (Ree., 13); and plaintiff, on the trial, put 


Land Office copy ot this protocol aS his 


In evidence a 
his chain. Though there was no law 


first paper in 
authorizing the tiling of this paper inthe Land Office, 
objection Was not made to the COpV on that cround. 

The plaintiff then, aiter introducing evidence tend- 
Ing to show that Rabago died in 1848, and that 
Cortez was’ his widow and only heir, put in 


evidence cl dleed tO himself from her and her second 


husband, dated July 26, 
The defendants put In evidence the following chain 


Rosa 
v.OSal 


IS73. and closed. (Ree... 13.) 


lL. The original appleation of Miguel Rabago to 


Viesen the then Governor of Coahuila& Texas, dated 


November 28, 828, for the 
leagues of land under article 24 of the colonization 


purchase of eleven 


f the 24th of Mareh, 1825, together with the 
sale by Viesea to Rabago of 
selling to him 


law o 
original COTLC SS1ON ())° 
Deer. Pd, ISPs, endorsed on it. 
| the land asked for, to be located in Texas at what- 


might seleet, and directing the com- 


ciate 


ever point he 


missioner to put him in possession and to extend to 
him his tithe. This paper was obtained from the 
same archives in Saltillo, Mexico, from which the 
protocol of the title was obtained, and the petition 
has appended to it what purports to be the genuine 
signature of Rabago and the concession what pur- 
ports to be the genuine signature of Viesea and of 
Del Valle, his Secretary of State. (Ree., p. 19 & 20.) 

2. A power of attorney (in the shape of what is 
known in Mexican titles as a letter power) from Ra- 
bajo to Vietor Blanco, his uncle, dated on the 8th 
day of June, 1832, handing to him the testi- 
monio of said coneession, and authorizing him in 
person or by agent to do whatever was necessary to 
get possession of his land under it and authorizing 
him personally to sell the land. On this is an en- 
dorsement by Blanco,substituting Samuel May Wil- 
liams for the purpose of getting possession and pro. 
curing title only. (Rec., p. 30, 36.) 

3. The criginal testimonio of the final title ex- 
tended to Rabago on this application and concession 
by Aldrete, the commissioner, dated Jany 13, 1838 
(Ree p 23), which contains the same papers as the 
copy of title introduced by plaintiff (Ree., p. 9 12) 
which shows that the concession was located, sur- 
veved and patented on theapplication of said Wil- 
liams ( Ree., p. ov.) 

4. A deed from Rabago by Blanco as agent to 
Guillermo Laguerinne, dated May 25, 1836, convey- 
ing the whole grant. (Rec., p. 7.) 

5. A power of attorney from Laguerinne to Fran, 
cisco Prioland, dated January the 10th 1837, author- 


izing him to sell the land. (Ree., p. 7.) 


6. A deed from Laguerinne by Prioland to Geo. 
L. Hamekin, dated February 15th, 1837, conveying 
the whole grant. (Ree., p. 7.) 

7. A deed from Hamekin to Goodrich, dated April 


24, 1850, to an undivided half of the grant. (Ree., 


8. A deed from Hamekin to Hargous, dated Nov. 
25, 1858, conyeying the other half. (Ree. p. 7.) 

9. Powers of attorney from Goodrich and Hargous 
to Thomas Harrison and a conveyance by him to the 
defendants, dated February the 5th, 1878. (Rec., 
Pp. 3 

These constituted the defendant's title papers In- 
troduced in evidence in the order above set out. 

The original application of Rabago with the ort- 
einal concession of Viesea endorsed on it—the first 
paper offered by us as shown above—was offered and 
was admitted in evidence as a muniment of title, 
and its admission was objected to by plaintiff on the 
various grounds set out in their bill of exceptions, 
two numerous to attempt to set out here. 

The letter power of attorney from Rabago to 
Blaneco—the seeond paper offered by us as shown 
aubove—was offered as an ancient instrument in con- 
nection with proper evidence to prove it up as such, 
and was admitted by the Court, over numerous ob- 
jections made by plaintiff as shown by his bill of 
exception. 

The signature of Rabago to this power was attacked 
as a forgery, and the Court by its charge allowed 
the jury to compare it with his signature to the said 

original application, already in evidence, to aid them, 
in connection with the other evidence, in determin- 
ing Whether the slgnature to the power Was cenuine 
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or not. This was objected to by plaintiff and a coun- 
ter charge asked. 

The deed from Rabago by Blanco to Laguerinne 
was Offered as an examined and certified copy, and 
the admission was objected to as not being admissi- 
ble as such. 

The power of attorney from Laquerenne to Prio- 
land was offered as a certified copy, and it was ob- 
jected to assuch. 

The questions seriously insisted on by plaintifi in 
his brief are raised on the admissibility of these four 
papers, and on the charge of the court and on charges 
refused by it relative to the proof of said power as 
an ancient instrument and relative to tha use of 
Rabago’s signature to said original application for 


purposes of comparison. 


Brief of the Argument. 


The original petition of Miquel Rabago to Gov- 
ernor Vissea see hing lo purchase eleren leagues of 
land and Vive SCO 8S original CONCESSION endorsed Olt the 
same were properly admitted in eridence. (Ree., 19.) 

Though the manner in which sales were made and 
the formalities with which titles were extended to 
purchasers of these eleven league grants under the 
ecollonization law of 1825, are well Known to this 
court, it may save time hereafter to state it very 
briefly here. The person wishing to purchase 
presented a petition in writing to the governor, 
representing that he wished to purchase under 
the law. The governor, if he found the petitioner 
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qualified, &e.. made an endorsement in writing 
to that efleet, ealled the concession, on the petition 
or on a paper attached to it, and directing that 
the commissioner appointed for that purpose by 
the government put the purchaser in possession and 
extend to him his title, &c. The Secretary of State 
made a certified copy (testimonio) of this petition 
and concession and delivered it to the purchaser, as 
evidence of his purchase, and filed the original (or 
protocol) away in its proper place in the archives of 
his office, where it remained as an archive. The 
purchaser then in person or by an agent, selected 
his land, earried his copy of the concession to the 
commissioner, and madea written application to him 
to have the land surveved and that he be put in pos- 
session. The commissioner, 1f every thing was 
found correct, directed the surveyor general to make 
the survey and return to him the field notes, and a 
plat of the land. After these were returned and 
found correet, the commissioner endorsed his final 
approval on them, and wrote out on them, orona 
separate paper, the final title in form and executed 
it. These several papers, to wit, the said copy of 
the original petition and coneession ; the application 
for survey and possession with the order of survey; 
the field notes and plat with the commissioners 
approved & and the tinal title were all fastened 
together—generally stitched together—in the form of 
a book. ‘The commissioner then made a certified 
copy (or testimonio) of this book (or protocol) in due 
form, delivered it to the purchaser as evidence of his 
title, and put him in possession and returned the 


originial book (Or protocol) to the secretary of State, 


who filed it away in the proper place in the archives 
in his office, which completed the sale. 

Now the paper—the admissibility of which we are 
considering — is this original petition of Rabago to 
Governor Viesea asking for a sale to him, with Vies- 
cas original concession over hisown hand endorsed 
on it, which was filed away in the archives in Sal- 
tillo, Mexieco—then called Leona Vicario, (Ree. 15)— 
by the Secretary of State, Dell Valle, on December 
the 2, 1828, when the concession was granted to Rab- 
ago, and the copy made for him. <A copy of a copy 
of this original appears as the first paper in the Land 
Office copy of the title put in evidence by plaintiff 
as his title, (Ree. p. 8). The first or original copy 
from which this was taken and which was delivered 
to Rabago on December the 2d, 1828, being in the 
book (or protocol) returned by the Commissioner 
to Saltillo in 1834, but, removed and filed in the Land 
Oilice in Texas in 1875. 

So that this paper, which we introduced in evi- 
dence, is this original petition and concession— the 
matrix of all the others, and the first or initial paper 
emploved by Rabago in acquiring title to this land. 
It is the basis on which the whole title rests. 

That this is sneh original paper is couclusively 
shown, and, I might say, is not controverted by the 
record. Jose M. Musquiz, the Secretary of State of 
Caahulia, Mexico, and keeper of said old Texas ar- 
chives, certifies that it is such origlnal paper, and 
the U. S. Consul at Saltillo, certifies that he is such 
Secretary of State( Rec., 19-20), and Said Musquizand 
Estiban Portilla, his archive keeper, testify, in sub- 
stance, by depositions taken in August, 1881, to which 


they attach the paper, that such of theold papers, ree- 


ords, protocols, archives, &ec., pertaining to land and 
land grants in Texas as still remain in Mexico, are 
kept in the office of archives in the official custody 
of the secretary of State In Saltillo; that this paper 
Is the original petition of Rabago and concession 
of Viesea, (a protocol), and is a public arehive in 
suld office and was taken from it by them: that 
they were familiar with the signatures of Viesea and 
his secretary, Del Valle, and this paper bears their 
veniine signatures. (hee., p. 14, 1, lix-Governor 
Ki. M. Pease of Texas and Andrew Neill an old Texas 
lawver, testified that they are acquainted with the 
handwriting of Viesea and Del Valle, and that their 
signatures to this paper are genuine. (Rec., p. 16 
and 17.) John Willett testifies that the paper was 
hunted up by Mesquiz and Portilla, at his instance, 
and the first time he saw it, it was In their office and 
he got it from them. (Ree., p. 18.) 

An interpreter testified that the petition and con- 
eession in the Land Office copy of the title put in 
evidence by plaintiff was a good translation of this 
protocol, (Ree., p. 18, and that the COPV of the peti- 
tion and concession found in the original testimonio 
of the title put in evidence by us is an exact counter- 
part or copy of this original petition and concession. 
Ree., _. % 

This paper was admitted in evidence on this tes- 
timony which was on file over two vears before the 
trial and no effort Was made to disprove it or contra- 
dict itin any way, when it was offered. 

After it had been admitted in evidence however 
and after the defendants had introduced all of their 
other evidence in chief and had closed their case, 


the plaintiff introduced the depositions of Ramon 
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L. Flores, who testified that in the fall of 1874 he 
was Chief Clerk in the office of the Secretary of State 
of the State of Coahuila and searched all of the ar- 
chives in Saltillo thoroughly for plaintiff and found 
the original protocol of the title which was deposited 
in the land office in 1875 as before stated. The in- 
ference from what he says is that he did not find the 
paper we offer, but he does not Savy so in so many 
words notwithstanding plaintiff announces repeat- 
edly that he does (Ree 22), and the probability is 
that he did not search for it, because the paper he 
found is what piaintiff needed to show the title in 
fabago and that is what he searched for doubtless. 
This evidence and this only plaintiff offered to rebut 


defendant's proof of the genuineness of the original 


petition and concession, and we respectfully submit 
that it amounts to nothing. The records were then 
out of order (Ree 15. 15). The space to be examined 
was eight vards cr twenty-four feet square (Ree 22). 
Flores was not the archive Keeper (Ree 22) and 
probably did not understand them. It took him 
twenty tars to tind the orteiHial. 

twenty days to find the original protocol of the title, 
a document of five or six leaves (Ree. 22), and may 
very well have overlooked this, if he had searched 
for it, and, as before said, it is not sure that he did, 
and he does not say that he did not find it. 

[ft is worthy of remark, too, that plaintiff repeat- 
edly in his brief calls attention to the facet that liv- 
ing witnesses swore that Rabago’s signature to the 
power to Blanco was not genuine; but he nowhere 
explains why he did not also prove by these wit- 
nesses that the signature to this petition was not 
genuine. And it was in evidence that Rabago was 
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n Saltillo when the original concession was isstied, 
(Ree. I 23) and the presumption is that he signed 
the petition, and that his signature thereto 1s Let 
Hine. 

The first three objections offered by plaintiff to the 
Introduction of this paper are presented under the 
first clause of his first assignment of error (Ptff's 
Brief, p. 2), and we respectfully submit that the as- 
signment of error does not set out the error sepa- 
rately and with that particularity required by the 
rule: and we respectfully submit that most of his as- 
signments of error are subject to the same objection 
and especially the second, third, fourth, sixth and 
seventh. 

|. The first ob] etion Interposed Is because ‘it 1s 
imrelevant and forms no part of the defendant's title”’ 
(Ree., 21). Plaintiil scarcely presents this objeetion 
at all in his brief, and perhaps we might treat it as 
abandoned, but, if the court will consider it, 
we respectfully submit, that there Is nothing In 
the objection. This paper was the first paper offered 
by us in derelgning 
the court as a part of our title. (Ree., p. 18.) The 
petition and concession in some form is an essential 


ur tithe, and was admitted by 


part of an eleven league title, and no such title 1s 
valid without them. It is the first paper ina pertect 
eleven league title, as shown above, and must be ad- 
duced in evidence in same form in making out a 


valid eleven league title. In Mexiean titles much 


more stress 1s placed on the original eTant or conces- 


sion than is now in Texas on the land certificate. or 


si 


in the United States on the land warrant, ( //ansrick 


vs. Barfon. 16 Wal.. 170) In Mexiean titles, the 


orj@inal Craht Or concession must be shown in 


at 
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making out a title. It is indispensable, and wil] 
accordingly be found to be the first paper In all valid 
eleven league titles which have been before this court, 
as will be seen by the records in the cases. (Hlanrick 
VS. Barton. I6 Wal... 170; Hlollingsivorth VS. lind, 
i01 U. S., 591; SPeHCET VS. Lapstley, 20 How... 264: 
MePhautl vs. Lapsley, 20 Wal., 264, &e.) 

It ean not then be said to be irrelevant, because it 
is part of the title and conduces to prove an issue in 
the case, (1 Whart. Ev., See. 20). and all evidence 
which conduces or tends to prove such issue ts relev- 
ant and admissible, and itis not necessary that it be 
suflicient. (Nehuchardad VS. Alli ws, 4 Wal... 30. ) 
The plaintiffs put in evidence themselves a copy of 
a copy of this paper in the Land Office, copy of the 
title, (Ree., p. 8), as an essential part of their title, 
and they certainly cannot be heard now to say that 
the original—the matrix of their copy—is irrelevant. 
The fact that we might have made out our title with- 
out it by using copies does not make the original 
irrelevant. Beeause to make testimony relevant, it 
is not necessary that it be essential. Though cumu- 
lative and supererogatory and unnecessary, It may 
be received in evidence. (3 Phil. Ev. C. H note, No. 
307, p. 603, 3d Ed.) We chose to rely on the origi- 
nal, and not a copy, as we had a right todo. This 
paper, then, Was certainly relevant, and this court 
will, of course, look to no other objections than those 


specially taken below, though others may be argued 


in plaintiff's brief. _ 

2. The second objection interposed to the admis- 
sion of this paperis ‘‘ The paper, if genuine, is an ar- 
chive of a foreign government and, from public policy 
cannot be introduced in our courts, but only a law- 


LY 


fully certified and examined copy ean be introduced.’’ 
(Mec., p. 21. 

Here, again, plaintiff does not confine himself, in 
his brief and argument to the precise objection 
made below. tle did not obiect below to the Mi h- 
ner in whieh the archive was brought in. His ob- 
jection was not that it was not brought in by its 
eustodian, as might be inferred from his brief (p. 7). 
but the objeetion was that the original archive could 
not be brought in in any Way, and to this the argu- 
ment should be confined. None of the authorities 
cited by plaintiff say or intimate that an original 
archive is inadmissible simply because it is an ar- 
chive, the substance of what they do say is that copies 
of judicial and other publie records are admissible in 
evidence, because of the inconvenience and some 
times impossibility of producing the original, but 
none of them Sal \ that if an archive Is actually pro- 
duced in court it would not be admissible. The 
sections of | Whart. Ev.. Immediately preceding and 
following the one cited by plaintiff, show that the 
originals are admissible. It has been repeatedly 
held in Texas that archives are primary evidence, 
and, as such, admissible, ( Wheeler v. Moody, 9 'T. 
348). llorndan Vv. Casio, 4 Z. sys J Blithe V. L1oUWs 
fon, 46 T. 67) and the reason why acopy of an arch- 
ive made by its eustodian is admissible is ** because 
it (the arehive) would have been admissible without 
proot of its execution” | Andrews Vv. Marshall, 26 TT. 
JI46 ) 

Plaintiff calls the attention of the court, more than 
once, to the fee paid Willett for hunting up this 
paper, and we would not notice it but for the fact 


that he fails to show how much he paid for getting 


the original protocol of the title out of the archives 
In Saltillo. We know that the fee paid Willett was, 
considering the services to be performed, not large; 
and we do not believe that any part of it Was improp- 
erly used, or had improper influence. 

3. The third objection to the admissibility of 
this paper is ‘‘that the custodian shows that he 
holds it by virtue of a foreign law, which is not 
properly proven,’ (Ree. 21) and we respectfully 
submit that this objection is not sufficiently specific 
for this court to consider it. The objeetion is that 
the foreign law under which the custodian holds the 
paper is not properly proven, but it does not point 
out what the particular objection to the proof is. 
The exception should be specific, and point out the 
particular objection. (Voonan vs. Ciledonia M. 
Co., 121 U. 8S., 400). sunt it was not necessary to 
prove the law under which the custodian held the 
paper. Jose M. Musquiz testifies that he was at one 
time a judge of the Supreme Court of his State, and 
is now Secretary of State, is the legal custodian of 
such papers, and is de facto in the custody and 
control of them, and that this is an original paper 
taken from these archives, Xe. (Ree., }). 15.) Es- 
teban Portillo testifies that the Secretary of State is 
the official custodian of such papers, and that he is 
in immediate charge of them under the Secretary of 
State as archiveist, and that this paper is an orig- 
inal paper found among these archives, (Rec., 15) 
and John Willitt testifies to substantially the same 
thing ( Ree., 18). 

And this was certainly competent testimony if not 
objected to and is all we need for our purposes. 


Now this testimony was admitted without objec- 
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tion. And after it. and the other evidence on this 
point, was all in. the general objection is made that 
the foreign law under which it is held 1s not prop- 
erly proven because, as shown for the first time by his 
brief, Musquiz savs, incidentally, that by the lawsof 
the State, and especially the law regulating the office 
passed February the 16, 1870, these records are in 
his eustody and control. Tf it was thought that 
Musquizand Partillo’s testimony was not admissible 
because what thev testify to ought to have been 
proved by a copy of the law the testimony ought to 
have been objected to on that ground at the time 
that if was offered. 

But the objection would not be good 1f properly 
made. The paper itself shows that its original place 
of deposit was with the Secretary of State in Saltillo, 
Mexico, then ealled Leona Vicario, while Coahuila 
and Texas was one State and this Court takes judi- 
lal notice of the law at that time, ( Sfafe vs. Nass, 
Aiz TT... 309: Brownsrille vs. Carazas, 2 Woods, 98), 
and it is presumed to have continued the same 


} 
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until itis shown to have been changed. And when 
an officer is shown to be de facfo in charge of a public 
Office and performing its duties it is presumed that 
he is there de jure until the contrary is shown, and 
the law under which he holds need not be shown. 
This same objection is made to the proot of the 
deed from Blaneo to Laguerenne in substantially the 
same words and in the same manner, ( Ree., 53), and 
the above answer applies equally well to it. In this 
case the notary Landgrave testifies that he is in legal 
custody of the records, and his testimony was not ob- 


jected to when offered. 


1 


4. The fourth objection to the admissibility of this 
paper is that it is offered for the purpose of compari- 


son of hands, and is not admissible for that purpose. 


This subject as well as the objections to the charges 


given and refused, relating to this subject, will be 


, 
. 


treated separately in the next part of our brief 
LI. 


The court below did not err in allowing the jury to 
use the signature of Miquel Rabago to the original 
petition for lhe purchase of the land aS a standard 
vf comparison to aid them in determining whether or 
not his signature lo lhe letler POWwesr /o Victor Blaneo 
mas fe NUIME. NOT did it err in Jiving and refusing 


charges on this subject. 


This original petition bears date the 28th of No- 
vember, 1828, and the concession endorsed on it 


Dec. 2, 1828(Rec., p. 26), and was admitted in evi- 


dence as part of our title on the evidence abovestated. 
The power from Miguel Robago to Victor Blanco. 
bears date June & 1832 (Ree., 35), and was admitted 
in evidence as an ancient instrument on the evidence 
detailed inthe fourth bill of exception (Rec., p. 20), et 
seqg.,. Which is considered in part IIT. of this brief. 
The plaintiff offered evidence tending to show that 
Rabago’s signature to this power was not genuine, 
and the court, by its charges, afterall of the evidence, 
pro and con, was in, authorized the jury to use the 
signature to said original petition as a standard of 


comparison, under proper instructions, to aid them 


in determining whether the signature to the power 


was or was not Robago’s. 
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The reason on which the old common law rule. for- 


bidding proof of handwriting by comparison, was 


originally founded, was because the jury were sup- 


posed to he TOO illiterate tO judge ot this SOT ot eV1- 


dence. (1 Glf., 576. Lawson's Exp. & Op. Ev., 


330, 331.) This reason having long since ceased to 


exist, the rule ought to go with it. The country nA 
from which we inherited the rule has long since f . 


abandoned it, and it is gradually being abandoned 
by the States of this Union that once recognized. it, 
until it is now recognized in only sixteen States, and 


in some of these it Is very much qualified by excep- 


tions (Lawson’s Ex. & Op. Ev., 376-407). The ju- 
dicial mind of the day is not satisfied with the rule, i 
and so, TOO, recent Text writers. and some ol iones. are 


not satisfied with it, and do not regard it as sup- 


ported by sound reason (1 Whart. Ev.,717 and Note. { 
| Best Ev., p. 459. Lawson, 326, 2 Starkie(7 Am. Ed. ) 
N16). 
This court ean searcely be said to be committed to 
the rule. [In one ease it allowed a comparison to be 
made with a Paper already in evidence (Moore v. U. 
SN. 91 UL S.. 273). In another, the rule allowing 
proof by comparison when the instrument is ancient, 
was recognized, but the case did not require the de- 
cision ot the question (Nfrot (eT V. LUCAS, () Pet. 707). 
And in still another not requiring the decision of 
the point, what is said in Sfrofher vy. Lucas is recog- 
nized as the law.*. This | understand to be the ex- 


tent to which this eourt has gone on this question. 

But we do not require an abandonment of the rule 
in order to sustain the action of the court below, 
beeause we come within several exceptions to the 


rule. as well established as the rule itself. 
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Before going to these exceptions it may save time 
to answer the objections mace by plaintiff under 
the first, second, and third subdivisions of his 
fourth objection, first exeeption, (Ree., p. 21,) 
and by the charge asked in his second exception, 
(Ree., p. 24), all to the effect that the signature of 

tabago to said original petition could not be used 
for comparison, because it was not proved or adniit- 
ted to be his signature, and there was no presump- 
tion that it was such. We respectfully submit that 
the signature of Rabago to said petition is fully 
proven as shown by the record. lf purports on its 
face to have been signed by Rabago in person. (Rec., 
p. 19.) Itis over thirty vears old. In the original 
testimonio of the title made on January 11, 1834, there 
is an exact copy of it (Ree., p. 23), and Hannskin had 
this testimonio in his possession in 1837. (Ree., p. 
29.) It was fonnd in its proper place of deposit and 
is produced by its proper custodian, and he and 
other witnesses say it is the original Ree., 14—-19,) 
as detailed above (Part I). And before it was used 
for comparison it (being a part of the title.) was 
shown to have been so acted on, &c., as to make 
the proof of it as an ancient instrument perfect be- 
yond ecavil (Ree., p. 25 to 385,) as detailed hereafter. 
(Part III.) This amounts to full proof of the exeen- 
tion of this original as much so as if a witness had 
gone on the stand and sworn that he had seen it exe- 
euted. An original land certificate, an archive of 
the General Land Office of Texas, was lately held to 
have been properly admitted as an ancient instru- 
ment on similar testimony. (Shinn vs. Hicks, 48. 
VW. Rep., 486. } 

Another objection urged by plaintiff in his argu- 
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ment in his brief, and on which he cites authority. 
may be answered here. It Is that the comparison. 
if allowed at ali, should have been made by an expert, 
and not by the jury. The answer to this, is that 
there was no objection made below to the manner in 
which the comparison was made. It was not then 
objected to because an expert was not used, and he 
eannot be heard to make the objection here for the 
first time, (Ree., p. 21 and 24), and there is no as- 
signment of error to cover such objection if it had 
been made. 


Pit ffs Brief, [). Z.) The practice OT 
this point, if it were necessary tO Lo further, Is dif- 
ferent in the different States. ( /lornmer vs. Wallis, 
[1 Mass., 809, 6 Am. Die. 1783.—Note), and thie bet- 
ter reason is In favor of allowing the jury to com- 
pare. (Travis vs. Brown, 48 Pa. St. 9; 82 Am. D. 
40, | 

The exceptions to the general rule against compar- 
ison of hands, under which, we respectfully submit, 
that this comes, are the following : 

|. This paper (the original petition) was already 
In evidence, admitted for another purpose, as shown 
above and hence comparison was admissible. (J/oore 
vs. U. &., SU Pra, ) 

2. The plaintiff is estopped to deny the signature 
of Robago to this original petition, and henee com- 
parison with it is admissible. A copy of a copy of 
this paper, as shown above, Is the first paper in the 
copy of the title whieh plaintiff introduced in evi- 
dence in dereigning his title (Ree. p. 8) and he thus 
claims and dereigns his title through it. The copy 
purports to be taken from an original, signed by 
Robago in person, and it is offered as acopy of such 
original, sosigned, asa part of his title. We produce 
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the original and show conelusively. as shown naboves 


that it is such original, and he is estopped to deny 


that the signature is genuine, because he claims 


through it. This is anexception to the general rule 


against comparisons. (1 GIf. Ev., 581—Sfate vs: 

Clinton, 67 Ma., 350—State vs. Tompkins, 71 Mo., 
ry 615 — Arnuedy vs. Upshaw, 64 T., 420). The 
. epinionot the eourt in V/ JOTE VS, C7. as SUPT, shows 
that this exception was in the mind of the court 
When it rendered its decision. The claimant had 
introduced a power of attorney for another purpose, 
and the court held that it would be a fraud on the 
court for him to deny the signature to it, when the 
other party offered to use it forecomparison. Inother 
words, he was estopped to deny it. 

3. This ease comes also within another exception, 
thus stated by Mr. Best: ‘* When a document is of 
such a date that it cannot reasonably be expected to 
find living persons acquainted with the handwriting 
of the supposed writer, either by having seen him 
write or by having held correspondence with him,the 
law, actingon the maxim ler won cosit tmpossibillea, 
allows other ancient documents. which have been 


proved to have been treated and regularly preserved 


as authentic to be compared with the disputed one.” 
(Best Ev., Vol. 1, See. 240, p. 459.) And the same 
writer savs that the age that the instrument has to 
be before such proof can be made is not settled and 
is uncertain. Id. Lawson states the rule to be the 
same as Mr. Best. (Law. Ex. & Op. Ev., 328), Green- 
leaf savs that comparison is allowable in_= such 
cases, ‘‘when the writings are of such antiquity 
that living witnesses cannot be had and are yet 
not SO old as TO prove themselves. (] G’ lf... 


An, 
S. ) Philips savs that no period of antiquity 
has been tixed, but that «*sueh evidence seems to 


be admissible whenever in the opinion of the judge, 


there is reasonable difficulty in procuring better 


proot mn COnseqttenee of the remote } erlod.’ (Phil. 
Kiv., Vol. 2, p. 258—note; 3d.) In Canfyvs. Platt, 
2 MeCord, 261, it issaid that the comparison isallowed 
when the writing is **so antiquated as to render it 
difficult, 1 not impossible, to produce a witness who 
has seen the person write,” and in this case the sig 
nature of a Survevor General who had been dead 40 
vears was thus proved. Abbott savs that ‘tat com- 
mon law this comparison may be made with writings 
already in evidence, but not with others, except to 
prove an anelent instrument.” (Abb’t, 896). And 
expressions similar to the latter are found in a great 
many places. The English eases on this point will 
be found colleeted in 4 Jacobs, Fisher’s Dig., p. 4953. 
Krom these authorities it would seem that it need not 
be impossible to find any living witnesses who eversaw 
the party write before eomparison ean be made, but 


thatit is wadmissible when it appears to the court that 


there is reasonable difficulty in procuring better 

prool The paper with which the comparison was 
} i, : + | Re rt . To YT 

nice here, is oO le Ciass Fre tired 17) such Cases. 


} 4 ; i . ] » hon Oe , *% ‘ ‘ 
l bheis been trented and regularly preserved as an 


authentic document i Gif. Ev... 578: 2 Phil. Ev.. 
2O7-S, note.) Tt is dated in L828, and hence, Is filty 


nine (Oo) Vearrs old, anc the power ce be proved lp is 
dated in 1832. and hence, is fifty-five (05) vears old. 
and they are both ancient instruments. (See Parts 
I. and II]. for the proof. ) 

Miguel Robago died in 1848, which is forty (40) 


vears ago. (hee. p. 7) He and his family were 


2] 


citizens of the Town of Santa Rosa, an obscure town 
In the interior of Mexico and lived there all of their 
lives. i Ree. Pp. 55) The plaintiff derives his title 
froma person who represents herself to be the widow 
of Robago, which, if true, prejudices whatever of 
the family still remains against defendants’ title and 
increases their difficulty in getting better evidence 
than they have. We respectfully submit that after 
this lapse of time, and under these facts and circum- 
stances, we come within the rule laid down in the 
above authorities. It would searcely be possible 
after this lapse of time to get better evidence of the 
handwriting of an obscure man in an obsenre town in 
the interior of Mexico, a country on not very friendly 
terms with us. | 

PlaintiHf further objects to this evidence, because 
the paper is not so old, but that living witnesses 
eould be produced, and actually were produced. 
There is nothing in the first, second and third bills 
of exceptions, under which alone, this question was 
treated, showing that any such witnesses were in- 
troduced on the trial below. Some Mexican witnesses, 
including a woman who claimed to be the widow of 
Robago, and vendor of plaintiff, did testify on this 
point, on the stand at atrial had in the spring of 
1880, before this paper was found, but neither of 
these bills show it, and nothing has been heard of 
their existence since. 

4. This paper was admitted as a part of the de- 
fendant’s title when offered, but it was not submit- 
ted to the jury for the purpose of aiding them in de- 
termining whether the signature to the power was 
genuine or not by comparison, until after the power 


had been proved up as an ancient instrument ( Rec., 


25 to 35) and admitted, until after all of the evi- 
denee pro and con was In, in fact. Both sides had 
made out their eases and the evidence was confliet- 
ing. The rule against comparison does not apply 
and perhaps never did when a prima facia case has 
been made without it or when the evidenee is con- 
ficting. Itisonly when comparison is relied on alone 
and by itself. But when comparison Is resorted to 
In aid and corroboration of other competent evidence 
or of sloubttu] orlgzinal proof or when the evidence 
is conflicting, the rule is not violated. This seems 
to have been so at common law (2 Stark Ev. 516, 
Note, 7 Am, from 3 Landon, Ed; 4 Jacobs, Fisher's 
Die... p. 4954; Allshrook vs. Roach, 1 Espinassas, 351) 
And this rule is reeognized and practiced as the true 


rule ina great many of the States where the common 


law rule as to comparison prevails. (Bennedict vs. 


Rlanegan, (ABS. C.. 506.) 44 Am. R., 588; Bowman 
vs. Plunkett, 2 MeCord, 518: Trarés vs. Brown, (438 
Pa. St... 9) S2 Am. D.. 540: Baker vs. Harris, (6 
Whart., 284), 36 Am. D., 225; Ayers vs. Tascon, 3 
N. H., 48: Gore vs. Slephens, A Dana, 180,) 25 Am. 
R., 141: Woodirard vs. Npille re ld: NSmith vs. be ji- 
wer, | Gallison, 175; Jdloody vs. Randell, 17 Péek., 
JO). ) 

Now it was in this way that the Court in its charge 
authorized the jury 10 use this paper. Thev were 
authorized to ‘Suse it as astandard of comparison to 
aid vouin determining the genuineness of the signa- 
ture to’ the power. tec., p. 25.) This will be 
seen more clearly by referring to the full charge. 
The court had instrueted the jury on the testimony 
tending to show that the power was an ancient In- 
strument and genuine, and on the testimony tend- 


SS a ts 8 —_ —_— bien 
eater oe ieiemeiieinis ee 


ing to show that it was not genuine. and then told 
them that they could use this paper to.aid them in 
their investigations. (Ree., p. 39 and 40.) We re- 
spectfully submit that this was correct under the 
law. 

This charge, or this part of the courts charge, 
is objected to by plaintiff for several reasons, (Rec., 
p. 25,) and we respectfully submit that the assign- 
ment of error is not sufficiently specific for them to 
be considered. (PIffs Brief, p. 2.) It does not 
point out in what the error in the charge consists or 
states why he objects to it. (Lucas v. Brooks 18 
Wal 456). But we respectfully submit that there 
is nothing in the first two objections if it did point 
them out. 

The authorities seem to be in conflict as to whether 
the judge or jury should pass upon the genuineness 
of the standard. In some States it is held as claimed 


by plaintiff that the Court must pass on this, while 
in others it is held that it must be submitted to the 
jury and that they must be instructed substantially 


as thev were in this case (State v. Hastings, 53 N. 
H. 454—State v. Word 39 Vt. 225). But whatever 
the correct practice is, the plaintiff here is not in- 
jured and can not complain. If the court itself had 
passed on the question it must inevitably have found 
the paper genuine. The proof that it was genuine 
was overwhelming as shown by the record (p 15 to 
IS) and as detailed above under part I, and there 
was practically no opposing evidence as there shown 
and the court must have admitted the paper if it 
had passed on it, and the plaintiff is consequently 
not injured. This course really gave the plaintiff a 


chance which he was not entitled to. because there 


was not enough evidence to sustain a verdict against 


. . ' ae Wy i 7 é y i. ’ 
the vennuineness of the paper if that were the only 
~ ] j : ! } } - } 

Issue Delore the yJurv. and hence the issue should not 


have been submitted to them. 


The last objection made is fully considered above 


' 


and needs no further answer. 
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We again respectfully submit that the assignment 
of error on this point IS not sufficiently specific for 
this court to consider the objections urged by plain- 
tiffunderit. See fourth assignment (P tiffs’ Brief, 


+> 


}). ed). 


As stated before, this case was before the Supreme 
Court of Texas, on appeal from the Distriet Court, 
and remanded, before it was transferred to the Cireult 
Court. ( W/liams Vs. COnNYOr, $f) r IS?. Ree. }). oS ) 
This power was admitted in the Distriet Court, and 
was before the Supreme Court in that case on the 
same evidence that 1t was admitted on in the Cireuit 
Court, Which Is now before us here, except that it 
was strengthened a little. The same objections to 
its admissibility as an ancient instrument were then 


| 


made that are now made. and the Supreme Court. in 


| 
‘ 


an elaborate opinion, by perhaps the best land law- 


has ever been on that beneh. held that the 


’ 


power was properly admitted, and fully answers every 
objection now urged here. This being the case, we 


ro . ; | ~ a. FB | ‘= a 
respectLut\ subimit siti eits questions presented 
| 


here Oy \ plaintil on this point are res judicata, The 


- law announced on this first appeal governs the case 
through all subsequent stages of its progress. 
(hyvanhlanud vs. CUssada y, G2 T., 418 Mi “Uers VS. 
Dittmar, 47 T.. 375 Clark vs. Aeith, 106 U. %., 
464) Ina ease like this the Cireuit Court takes the 


Cause precisely as it stood in the State Court at the 

\ time the petition to remove was filed. (Duncan vs. 
| Gregan, (OL, UL S., 812) 

, That the evidence showing that this letter power 

from Rabago to Blanco is admissible as an ancient 

instrument is the same in this case as it was in the 

Supreme Court of Texas, if not stronger, is fully 


shown by the record. 


|. The letter power is dated June 8, 1832, is an 


old looking paper, in sound condition, not mutilated 
| In any Way and containing no erasures or interlinea- 


— 


tions, and purports on its face to be signed by Mig- 
nel Rabago. (Ree. 26-28). It. in terms. SaVs it hands 
Vietor Blanco the testimonio of the eleven leagues 


(meaning the concession or permit. ) 


2. It was found in Galvestonin an old trunk be- 


longing to Samuel May Williams, in the possession 
of his son, Judge W. H. Williams, who says the 
trunk contained old papers, has been in the posses- 
sion of the family since his earliest recollection, and 
' who had search made for the paper at the instance 
of Col. Thomas M. Jacek, acting for Gen. Thos. Harr1- 


4 . : i : , - i> . . ‘ . 
son, attorney for the defendants. (ivec. 20, 26.) 
14 


orsed on it a memorandum 


; 


the hand-writing of 
W oillisams. 
ndorsement on it dated April 3, 
stituting said Williams, to the 
eet possession only ( Ree 36); 
round other old letters and 


hanco. (Ree. 27.) 


this indorsement 


iIndorsement,. is 1n 


t thet time. Governor of Coahuila 


and Pex: in the (Congress ot 
30) and was 


Mexico, a honorable man, Ca, 

the unel eo, and on friendly 
terms Wil 

Williams, as agent 

possession of the 

ded and pos- 


Ree... S& ide wee 


: tof sale, from Rabago by Blanco 
ie, dated May 25, °386, recites that the 
power, and that it was 


Blanco. Ree... }?. bo). } 


purchased from Prio- 


fie recelved from 


he follow Ine 


>= 


el ‘ 


1. The original testimonio of title to Rabago. 


2. An official certified copy of a rer of 
from Rabago to Blanco. 

$3. The original act of sale from Rabago by Blanco 
to Laguerinne. 

t+. The power of attorney from Laguerinne to Prio- 
land. 

5. And the deed to himself. | Rec, }). 


| 


11. These papers, except the first, were given by 
Hameken to his agent Rose in 1850, and he has not 
seen them since, but he kept a copy of this copy of 
the power to Blanco, and he produces it in evidence, 
and it is an exact copy or eounter part of the power 
found in William’s trunk, except that two abbre 
Vintions In the latter are written in fuil in the for- 


mer. | 4 PD. 98, 20, 34.) 


12. When Hanmekin bought, the purchase money 
due from Rabago to the State of Coahuila and Texas 
for the land had not been paid, and Hannekin paid 
it in 1838 and 1839, c., 27,) and paid the al co- 
bala (or tax) on the sale to Laguerinne, and produced 


*)*) 


the treasurer’s receipt for it. (Ree., 33.) 


[3. The defendants had in their possession and put 
in evidence this original testimonio of the title. 


» * 7 - 
{ Ree.. ede). ) 


l4. Hannekin, immediately after his purchase, put 
the land inthe hands of his agent in Texas—— Rose 
who visited the land, and-from that time, say in 1858 
and on, he and his vendees claimed the land under 
this title, and through this power exercised every act 
of ownership that an owner ordinarily does or can 


over such land, paying taxes, putting parties in pos- 
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acts, and henee invalid and not admissible in evi- 
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We respectfully submit that there is nothing in 
this objection. The only difference between Mexican 
instruments, executed with and without the formall- 
ties required by the Mexiean laws, was in their pro- 
bative value. The former made full proof of them- 
selves without proof of their execution or any out- 
side proof, while the execution of the latter had to 
be proved, as at common law. This isshown by the 
first case cited by plaintiff, as well as by other cases. 

Andrews vs. Va shall. 25 Tt .« See We proved the 


letter power as at common law, which was all that 


could be required of us. Letter powers have fre- 
quently appeared in titles before our courts, which 
have been held valid. Watrous vs. MeGrew, 16 T.., 
yO 


2. There are several other objecticns made to this 
paper which hardly merit further notice, but as they 
and plaintiffs argument onthem are apparently based 
ona misunderstanding of the record, perhapsit would 
pe well to oint this out. 

One isthat the substitution of Williams by Banco, 
by endorsement on the power, (Ree., 36,) transferred 
allof his powers to Williams and left nothing in 


Blanco. This is a clear mistake of the reeord. The 


“power expressly o1VeS Blaneo power TO ret posses- 


sion himself or by an agent, but gives him alone 
power to sell: and he does not pretend to transfer to 
Williams more than the power to get possession, 
which, of course, includes getting out final title, be- 
Jaecing im possession was the final act In com- 


CAUSe 7 1] 


, * > . 


pleting the title. (Ree., p. 36. 


: under 1 hese obiections. 


based 0 misunderstanding of the record. Th 

! } 4 } re . — 4 i - - a. 

record does not bear him out in the statement that 
a ‘ | 

the Dbapers 1n the old trunk were absolutely of no 
: i . 


Value, or that 11 absolutely remained there for lorty- 
three vears without any one Knowing where it Was 


The evidenee is that the papers in the trunk were 


Old miscellan Os Prpers, relating to oceurrances be 
fore the vear P8386. as near as one withess could reco] 
lect: some being in English, some in Spanish, and 
probably some in French (Ree., 25 and 26). Ae 
cording to the other witness, the trunk contained 


letters and documents, some in English and some 
in Spanish - Some related To the private business of 
Williams: some were letters written to him concern- 
Ing lands in Texas, many of them being historical 
and related to publie ailairs, and among them *‘* sev- 
eral letters and documents signed by Victor Blanco. 

Khec., 26). If the papers were put there during the 


a 


‘“run-away scrape,’ as supposed, by Judge Williams, 


they were perhaps not well assorted. (hec., 26.) 
As to th other point Judee WV . Hi. Williams does 
not pretend to say when the letter power was placed 
In the trank or how long it remained there unknown 
to anybody. According to his testimony, he was 
only three years old at the time of the runaway 
scrape, and his father died in L858, when he took 
possession of the trunk, and that it has always, since 
he can recolleet, contained these old papers.  (hKee., 
2) and 20. The presumption is that this old paper 
was put there by Williams prior to his death in °08, 
and probably long before his death : but the record 
does not sey when. This is all conjecture. It was 


CeTTaLnIV Used U\ ‘Vililams 10 Felting Cotal L tie final 


heeanse he could not cet ont the title without 


tit] 

a power. temay have returned it to Blanco, and 
the latter may have sent it back to him, for some rea- 
son, after the sale to Laguerinne. The record is 
silent as to all these matters. 

| might not have noticed this, because the supreme 
Court of the State has decided that the paper was 
found in a proper place, but this misunderstanding 
of the record on this point appears so frequently In 
plaintiffs brief that I] could not pass it by In entire 
silence. 
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The extract from the Court’s charge, found in the 
assigninents of error and in the plaintiffs brief, is 
not full enough to show the Court’s charge on the 
subject. and will be misleading if taken alone. 

Plaintiff objected to the admission in evidence of 
the power found in Williams’ trunk, because they 
said that as the deed from Blaneo to Laguerinne re- 
cites that the power of attorney, by virtue of which 
it Was executed, was before the officer at the time it 
was executed on May 25, 1836, in the city of Mexico, 


the one found in the trunk could not be the same 


one because, as they insist, it was then in the trunk 
In Texas, and this objection was urged before the 


jury. (Rec., 36) 
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search has been made for it; that he is aequainted 
withthe hand writing of Bonilla, and that his sig- 
nature to the original testimonio was genuine. ( Ree., 
16.) ‘This being executed before a notary without 
assisting witnesses, as Was always done at that time, 
proof of his signature alone is sufficient. Had the 
Instrument been exeeuted before an officer who could 


only act with assistance, as a judge oralealde, then the 


signatures of the assisting witness would also have 
to be proven. Deheonvs. White, 9 T., GOO: Sp MCET 
vs. Lapsley, 20 How., 274. 

This deed to Laguerinne Is also proved up as an 
ancient instrument. <All of the evidence introduced 
in connection with the power is applicable to this 
also, and copies may be so proved up. ( //olimes vs. 
Coryell, 58 Tex., 681). But the certified copies are 
sufficient. ( Williams vs. Conger, 49 Texas; The 
Stule vs. Cardinas, 47 T., 290; Las Cayagas -vs. 
Larionda, 4 Martin, 2883 La.: Waofrous vs. WUcGrer, 
LG Tex., 572. 

Objection is made to this deed that Rabago’s name 
is not signed to it. but that Blanco executed it in 
his own name. The deed recites that Blanco is act- 


ing as attorney, and this form of convevance Was 


good at that day in Texas. (//anrich vs. Barton, 


16 Wal., 173 and 174. ) 
This deed put the title out of Rabago, and there 


Was nothing left to descend to the widow. 
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Williams to have this in order to do what he did in 
eetting the title and possession of the land, and that 
it has Blaneo’s endorsement on it In his own hand 
writing, transferring part of his power to Williams 

ist as he would do on an original—shows that 
there is nothing in this position of plaintiff. But 
admitting, forthe sake of theargument, that plaintiff 
Is correct, vet we sa\ that the facts connected with 
the procurement of this Hamekin COPY, and all the 
acts which plaintiff says was done under it, and the 
fact that it is reeited in the deed to Laguerinne, 
point to the irresistible conelusion that there was an 
original power from Ral alo TO Blaneo, though OUTS 
ici not be the one, and such original wil!, from 
these faets, now be conclusively presumed. Wi 77- 
(sis VS. Conger, 49 T.. 600: Watrous vs. Aleve, 
16 T.. 512: Johnson vs. Timmons, 50 T., 534.) 
SOMNSON VS. Diu HIONS SavVs that a powel] will he 
presumed in most cases when the deed made under 
it would be admitted as an ancient Instrument, and 
Wiliams vs. Conger says, that the facts here are 
amply sufficient to justify the presumption of a 
power, 

This being so, on his own theory, no useful end 
ean be accomplished by reversing the case for the 
supposed errors in the admission of evidence as to 
this power or in the charge of the Court in reference 
thereto. 

On the whole, we respectfully submit, as in sub 
stance said by Justice Moore, that the want of title 
in plaintiff is so manifest from the entire record, 
and the justness of defendant's title so evident, and 
it is so plainly manifest that the correct result has 


been reached by the verdict and judgment below, that 
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We desire to state suceinetly. and a little more 
plainly, parts of the position we seek to maintain 
th question of comparison of hands 

discussed in part Il. of our brief, and with reference 


to the question of alienage discussed in part VILL. of 


‘his relates tothe admissibility of the original pe- 
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May it please your Tonors: 

With respect, I presume the record has been care- 
fully read. as well as briefs filed by both parties. 
No further statement of the case 1s necessary. 

Many errors appear in the record, and are specifi- 

pointed out with painstaking care in the plain- 
tiffs brief, and will be clearly understood, notwith- 
standing, in a general way. defendant’s counsel has 


insufficient assignment of particular 
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oncede, 1f desired. that the con- 


cession Is an absolute requisite toa valid grant. This 2 
he is not called upon to deny, and 1s willing that 
vour Honors hold it to be true [f. however. his 
rights depended on the proposition, he would not be 
lacking authority to throw grave doubt upon it. Yet ¢ 
this is not fhe + complained of on p. 28 of the , 


record and p. 9 of his brief. It is true the conces- 
sion is mentioned, but of it he makes no complaint, 


The plaintiff prays this Court no 
bv misdireetion. He has suffered so grievously by 
thoughtless judgments that he asks a critical analysis 
of the record. 

Defendant's counsel, on p. 10 of his brief, says: 
‘The original grant or covcession must be shown in 
making out a title. It isindispensable, and will ac 
cordingly be found to be the first paper in all valid 
eleven league titles.’ &e. This the plaintiff may 


confess, and yet reply that here the applicat 


(on 1s 
also urgently objected to. 

No ease can be found where it has been held that 
an application is indispensable tosuch agrant. Itis 
the appheation and not the concession to which 
plaintiff urges objection. 

Nor does the plaintiff object to the application, if 
it be withheld asa standard of comparison. It can- 
not harm the plaintiff—it fails of service to his op 
ponents. Ile has objected to it on the ground of its 
irrelevaney, and the objection is well taken, for it 
does the plaintiff's title no hurt—it proves nothing. 

In his brief the plaintiff could only surmise the 
ground upon which the defendant hoped to support 
this application asa standard of comparison. The 
task was difficult, and the defendants’ brief has 
barely enlightened the record. We find In it no 
single aim, true to the mark, bringing objection 
home to judgment ; but among various statements, a 
well settled rule of law is challenged, and its every 
exception is conseripted into arms to do service be- 
neath the banner of this error. 

The application is inadmissible as evidence but, as 
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ing was omitted. Each party proved and admitted 


‘thisapplication were 
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g this paper was introduced for some purpose other 
than as a standard. 

[f not in evidence for some other honest purpose it 
is excluded from the first exception cS stated by de- 
fendants, still if not excluded, the authorities are 
Without exception, in saying the jury ‘* cannot make 
comparison with a signature not admitted or estab- 
lished; or where the result might be to raise a collat- 
erul issue as to the genuineness of such other signa- 
ture.”’ (Sheldon G. Kellogg, in 12 Central Law Jour- 
nal, S07. 

Here, again, the plaintiff may admit the appl- 
cation sufficiently proven as abl ancient Instrument 
to establish it before the jury to prove its contents, 
but LO Sa \ that Lhie handwyi (ling is proven OF LAT, itled 
is to falsify the record. Counsel did not distinguish 
between the genuineness of the contents of the in- 
strument and proof of the writing of Rabago. He 
does not contend, nor does the court below in his 
charge (Ree., p. 51,) that the entire application was 
written by Rabago. Yet the same evidence which 
would establish the signature would establish the 
the body of the paper. 

The plaintiff fails to see how under this exception 
the application has been proven, referring to authori- 
ties cited in his brief, p. 13. His witness Flores. 
(Ree., p. 20), dé@¢7 look for this paper and failed to 
find it in the office where it should have been. No 
better evidence could in the nature of things be 
offered. 

The question is asked why the living witnesses did 
not testify to the falsity of this paper. (Deft Br., p. 
at. The record shows they were not present at the 
trial. Their written evidence taken at a former tria] 
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Defendants say it is Impossible for them to get 
better evidence. br. }). yA a Not so. They quote 
Greenleaf, who says, such comparison cannot be 
made when the instruments to be supported "are 
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as to prove themselves.”’ (1 Gr. Ev. 578 
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ment is 80 vears old, and is properly supported the 
law furnishes a witness inthe form of a presumption 
of genuineness. Before this, the law allows compart- 
son of hands under restrictions; after this, is given 
the presumption. Upon doing this much for the 
old paper, do the defendants ask more? The law 
proves a paper when it has been acted on as genuine 
for 30 vears, and no comparison is needed. The rule 
of comparison in ancient instruments Is one of neces- 
Itself, the law gladly discards such evidence, being 
weak at best. 
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